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A New Court Procedure 
in Public Utility Rate Cases 


As far as present knowledge goes, no effort to improve regu- 

latory process in accordance with the Constitution holds 

greater promise, in the opinion of the author, than does the 

new District of Columbia Public Utilities Appeal Act, which 
he analyzes and discusses. 


By W. A. ROBERTS 
PEOPLE’S COUNSEL, DISTRICT OF COLUMBIA 


N the summer issue of the Harvard 
| Business Review published under 

the auspices of the School of 
Business Administration of Harvard 
University, Professor C. O. Ruggles 
is quoted as follows: 


There is much public interest at the pres- 
ent time in the rates, management, and 
regulation of public utilities. There is a 
widespread demand for rate reductions, and 
more recently there has been agitation for 
some plan of automatic adjustment of rates. 
This has come about in part because the 
public has grown suspicious of the efficiency 
and the integrity of highly centralized hold- 
ing company management and because they 
believe that regulation has been ineffective. 


While it is doubtful that the public 


generally believes that regulation of 
public utility corporations has been 
entirely ineffective, I must concede 
that there was ample occasion for 
public irritation in the protracted de- 
lays which for one cause or another 
have followed most efforts of public 
utilities commissions to reduce rates 
or to improve service. 

About three years ago it became 
apparent that the system of review 
by the courts of public utility com- 
mission orders could be charged with 
much of the responsibility for the de- 
lay. A study was made of numerous 
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important rate cases in the District of 
Columbia and in other parts of the 
nation with the following results: 

The valuation and rate case of 
the Capital Traction Company com- 
menced in 1914 and was not termi- 
nated in so far as effect on rates was 
concerned until February 7, 1927, a 
period of twelve years, nine months, 
and seven days from the beginning 
of the public utilities commission’s 
work. 


HE rate case involving the Po- 

tomac Electric Power Company 
was in progress nine years, eleven 
months, and nineteen days before 
it was terminated by an agreement 
which has since become the famous 
“Washington plan of sliding scale.” 

In the state of Illinois, a telephone 
rate case affecting only a small part 
of the service which used coin boxes 
was commenced by a commission or- 
der entered in 1923. A decision of 
the Supreme Court of the United 
States was rendered on the principal 
subject matter on May 25, 1931, 
seven years, nine months, and ten 
days later, and it was the spring of 
1933 before the final Supreme Court 
order was entered requiring a reduc- 
tion in rates. There still remains un- 
refunded a large percentage of the 
amount of the public’s money which 
was impounded during the litigation 
and considerable time will be required 
before it is all distributed. 

Other cases which included no ex- 
amination by public service commis- 
sions but which were initiated by mu- 
nicipal ordinances took similarly pro- 
tracted periods of litigation. The fa- 
mous Knoxville water case was not 
terminated until after seven years, six 


months, and twenty-two days had been 
consumed in litigation. The case of 
Smyth v. Ames, an outstanding land 
mark in utility litigation, was com- 
menced by the Nebraska legislature 
and terminated by the Supreme Court 
decision five years, three months, and 
twenty-eight days thereafter. 


HE numerous delays in addition 

to those cited as illustrations es- 
tablish the fact that the appellate pro- 
cedure must be fundamentally un- 
sound. It is well known that economic 
conditions in the United States have 
changed radically in periods far less 
than five years. For example, the 
fixed plateau of prices generally rec- 
ognized by the public and judicially 
confirmed by Mr. Justice Butler in 
the rate case involving the water serv- 
ice of Indianapolis was apparently es- 
tablished in 1928, but less than three 
years later even the most sanguine of 
the observing economists was pre- 
pared to concede that the bottom of 
price levels and industrial activity 
could not be accurately predicted. The 
phrase “prosperity is just around the 
corner” was so often proven false as 
to become a jest to the American 
people. 

Now it is obvious that if economic 
changes can affect the rates and profits 
of public utilities as constitutionally 
determined and such changes can op- 
erate in periods of less than a single 
year, any system of judicial review 
which requires from three to five or 
more years can never satisfy the con- 
stitutional requirements and the con- 
tinued use of such a system will have 
the effect of depriving the public of 
any practical control over the rates of 
the public utilities. 
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A NEW COURT PROCEDURE IN PUBLIC UTILITY RATE CASES 


HE situation in the District of 

Columbia was aggravated by the 
statutory form of judicial review of 
commission decisions which was in- 
augurated at the time of creation of 
the public utilities commission in 
1913. This type of review involves 
an exercise of the power of the legis- 
lature over the procedure of local 
courts and was somewhat similar to 
that in vogue in the state of Virginia 
which was construed in the -famous 
Prentiss Case and held to be consti- 
tutional by the Supreme Court of the 
United States. Oklahoma also has a 
legislative type of review. In the Dis- 
trict of Columbia Congress has in sub- 
stance said to the supreme and appellate 
courts: in addition to your judicial 
duties you shall review orders of the 
public utilities commission, carefully 
study the record of the testimony be- 
fore that commission, receive addi- 
tional testimony if you see fit, and 
then substitute your judgment as to 
the correct decision for that of 
the public utilities commission even 
though your deliberation involves 
questions having no relation to the 
constitutional rights of the companies. 


HE authority of Congress acting 

as a legislature for the District of 
Columbia to impose this duty upon 
the courts was sustained by the Su- 
preme Court of the United States in 
the case of Keller v. Potomac Electric 
Power Company. Chief Justice Taft 
wrote the opinion in this cause and 


made it clear that the legislative pow- 
ers of the court created by statute 
were in addition to the normal ju- 
dicial function. As a result it was 
found that our local courts could 
review a valuation proceeding and or- 
der of the public utilities commission 
even though no change were made in 
rates or service requirements, but the 
Supreme Court of the United States 
declined to have imposed upon itself 
any such administrative duties. 


N summary, there was in the Dis- 

trict of Columbia a type of review 
not required by the Federal Constitu- 
tion but involving a reconsideration of 
every public utility question on its 
merits by the supreme court of the 
District of Columbia and again by the 
court of appeals of the District of 
Columbia. Any reasonably proficient 
public utility lawyer could without 
undue recourse to technicalities pre- 
vent an order of the public utilities 
commission from becoming operative 
for at least three and possibly five or 
six years, 

As early as 1929 an effort was 
made by the public utilities commis- 
sion to improve this procedure but the 
effort was in substance limited to a 
modification of the appeals statute 
which would have prevented the 
courts from reversing any finding of 
fact of the commission which was 
supported by evidence, that is to say, 
by any evidence regardless of the 
weight of preponderance of testimony 


e 


utility legislation, was commenced by the Nebraska legis- 


q “THE case of Smyth v. Ames, an outstanding landmark in 


lature and terminated by the Supreme Court decision five 
years, three months, and twenty-eight days thereafter.” 
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before the commission. This pro- 
posal was defeated before Congress 
and although renewed the following 
year met with little support. 

It was quite apparent to me that 
the solution was not to be found in 
any simple restriction of the courts’ 
legitimate constitutional prerogatives. 
Through the courtesy of the several 
state commissions and officials of state 
governments throughout the country 
there was collected early in 1931 a 
complete set of the statutes govern- 
ing appeals from public utility com- 
mission orders and from the orders 
of other administrative commissions, 
both state and Federal. At the same 
time a very comprehensive review 
of the court decisions on the sub- 
ject was made and the accumulated 
data were analyzed to afford a basis 
for a new statute which would be 


at once an improvement in proced- 
ure and obtain the utmost in ex- 
pedition of administrative determi- 
nations without impairing the consti- 


tutional rights of the parties. The 
project was part of an effort to write 
an ideal public utility commission act 
covering all phases of regulation. 


HEN in 1933 the Federal Con- 

gress passed the Johnson Bill 
after a persistent campaign by the 
state public service commissions, the 
_ Federal courts which had been used 
in many instances by utility corpora- 
tions to defeat the regulatory efforts 
of the state governmental bodies were 
in substance deprived of jurisdiction 
provided due process was afforded the 
public utility companies within the 
states. This legislation accentuated 
the demand for improvement in ap- 
pellate processes in the state courts. 


The studies being made in the District 
of Columbia immediately took on in- 
creased importance and in that year 
there was introduced in both Houses 
of Congress a new Public Utilities 
Appeals Act for the District of Co- 
lumbia which embodied the best ad- 
vice then obtainable. 

There were hearings and rehearings 
before both Houses but no final action 
and the 73rd Congress passed away 
with success as far removed apparent- 
ly as it had been five years before. 
Before the 74th Congress convened in 
January, 1935, the bill was rewritten 
to embrace additional improvements 
and to meet the objections of the util- 
ity companies on the score of consti- 
tutionality. Protracted hearings were 
held by the Subcommittee of the 
House of Representatives under the 
leadership of Congressman Randolph 
Carpenter of Kansas. 

The printed report of these hear- 
ings is of exceptional interest in that 
they reveal at least one congressional 
hearing at which all by-play and super- 
fluous debate were eliminated and a 
definite effort made by both sides to 
get before Congress the administra- 
tive and constitutional arguments in 
support of the positions of the parties. 
At the conclusion of the hearings the 
Subcommittee reported the bill with 
minor amendments and it was passed 
by the House of Representatives in 
precisely the form desired by myself 
and by the other interested District 
officials. 


NCIDENTALLY the bill had the sup- 
port of practically all civic organ- 
izations and of the Bar Association 
of the District of Columbia as well 
as of the Federal Bar Association. In 
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Promising Simplification of Rate Cases 


CCP EGARDLESS of the form of procedure 

which may be specified, public utility 
cases will always involve considerable time due 
to the vast sums of money and the natural 
complexities of the questions involved. 
However, as far as present knowledge goes 
no effort to improve regulatory process in ac- 
cordance with the Constitution holds greater 
promise than does H.R. 3462, the new District 
of Columbia Public Utilities Appeal Act.” 





the confusion of national legislation 
of stupendous importance the new 
measure attracted little public atten- 
tion. However, it had attracted the 
attention of the utility lawyers and a 
concentrated campaign was made to 
prevent its passage by the United 
States Senate. Objections to the act 
as a whole were abandoned and the 
most skilful of the utility attorneys 
prepared briefs and arguments dealing 
with the constitutionality of the cen- 
tral provision of the act. 

As the Appeals Act reached the 
Senate it provided that appeal should 
lie only from final orders of the pub- 
lic utilities commission and that there 
should be only one form of recourse 
to the courts, the procedure to be in 
accordance with the terms laid down 
in the bill. Once the commission’s 
order was entered it was provided that 
within thirty days any person affected 
by the order might file with the com- 
mission an application in writing re- 
questing reconsideration of the mat- 
ters involved. It was further provid- 
ed that this application for recon- 
sideration must cite the specific errors 
relied upon. It then included this 


most important provision “that no 
public utility or other person shall in 
any court urge or rely on any ground 
not so set forth” in the petition for 
reconsideration. 

This provision meant that the pub- 
lic utilities commission would have 
before it all of the claims upon which 
appeal to the courts would be had and 
would have the opportunity, which it 
must exercise within thirty days, to 
either grant or deny the application 
for reconsideration and, thereafter, if 
it saw fit, to hold further hearing or 
to rescind, modify, or affirm its deci- 
sion. In other words, the law pro- 
vided that within sixty days of the 
date of the order the issues must be 
clearly drawn and the public utilities 
commission, fully advised, must have 
determined to stand upon its decision 
or no court proceeding could ensue. 


. is most important to note that un- 
less compliance with the reconsid- 
eration provision is had the parties 
may not appeal. Ail questions of sur- 
prise evidence which in the past had 
frequently been withheld from the 
commissions and presented for the 
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first time before the court are now 
eliminated and the eternal seesaw be- 
tween court and commission which has 
consumed much of the time in the 
protracted litigation and discredited 
regulation is gone. 

The new act provides that the su- 
preme court of the District of Co- 
lumbia shall have jurisdiction to hear 
appeals from any order of the com- 
mission except orders fixing or deter- 
mining the value of the property of 
a public utility which are not combined 
with rate-making orders; that the ap- 
peal to the court must be filed within 
sixty days after the final action of the 
commission upon the petition for re- 
consideration and the commission 
must be given notice of the appeal 
simultaneously. Within twenty days 
the commission must file with the 
court the order upon which the appeal 
is based, its findings of fact and con- 
clusions, and all of the testimony 
upon which the order was based. 
There is provision for the parties to 
reduce the size of this record, fre- 
quently extending to many thousands 
of pages, if they can agree on a con- 
densed statement. 


AS the bill became law it also pro- 
vided that the court shall hear 
no evidence but shall decide the case 
on the record before the commission 
and on the various petitions filed sub- 
sequent to the commission’s order. If 
the court considers that the commis- 
sion improperly refused to receive evi- 
dence it issues an order directing the 
commission to receive such evidence 
and to submit a finding of fact and 
conclusions of law based upon it. At 
any time during the trial before the 
court, the court may certify a ques- 


tion of law to the court of appeals, the 
court of last resort in the District of 
Columbia, and that court is required 
to hear arguments upon the question 
and to advise the lower court as to 
its decision. If the court of appeals 
sees fit to do so it may call before it 
the entire record in the supreme court 
and proceed to determine the case. 

It will thus be seen that on each 
question of fact or law which can 
arise conceivably in the progress of 
appeal duplication has been eliminated 
and the advantage of the judgment 
of the commission with its specially 
trained personnel is constantly avail- 
able to the court. When the judicial 
process is complete the supreme court 
can either dismiss the appeal and af- 
firm the order of the commission or 
it can sustain the appeal thus making 
it necessary for the commission to 
enter a different order. However, 
the court may not as formerly draft 
its own order substituting its adminis- 
trative judgment for that of the com- 
mission. 


HE almost unvaried practice in 

the past has been for a utility 
which objects to a decision of the 
commission, to file with the court a 
petition for a temporary injunction. 
Invariably the court has granted the 
petition and restrained the effect of 
the commission’s order provided the 
utility stood ready to pay back 
amounts improperly collected and to 
set up an impounded fund or an ade- 
quate bond to assure this action. 

In the drafting of the new Public 
Utilities Act a common-sense attitude 
was taken toward this historical truth 
and provision was made for staying a 
commission order only upon a clear 
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showing of the irreparable property 
loss alleged and provided the court 
required the preservation of records 
and accounts and adequate security 
for repayment of the loss to the public 
in the event the commission was sus- 
tained. It was the plain intention of 
Congress that this temporary relief 
should only be granted upon definite 
proof of a loss to the utility of sub- 
stantial proportions. 

It is to be noted that the new act 
makes no provision for so-called 
emergency orders. The term “emer- 
gency order” has been devised by 
some state legislatures at the request 
of public utilities commissions in or- 
der to accelerate the actual reduction 
in rates or improvement in service 
during the period while the usual 
cumbersome processes of regulation 
were operating. With the simplified 
methods embraced in the new law 
there should be no need of emergency 
orders and in any event it is a note- 
worthy fact that practically all of the 
efforts to adjust rates of utilities and 
declare a recess in the judicial review 
by the courts have failed. 


W: next come to the provision of 
the new act which bore the brunt 
of the attack of the utilities. It was 
fashioned upon the language included 
in the Radio Act of 1927 which was 
sustained by the Supreme Court of 
the United States in its decision in the 


e 


Nelson Case, decided May 8, 1933. 
The committees of the House of Rep- 
resentatives had heard all of these ar- 
guments and had dismissed them in 
the light of the decision of the Su- 
preme Court but before the Senate 
Committee Senator Millard E. Tyd- 
ings of Maryland adopted the view 
that the specific language in question 
deprived the utilities of due process of 
law guaranteed by the Constitution. 
The clause to which particular objec- 
tion was had read as follows: 

Par. 66. In the determination of any 
appeal from an order or decision of the 
commission the review by the court shall 
be limited to questions of law, including 
constitutional questions; and the findings of 
fact by the commission, if supported by sub- 
stantial evidence, shall be conclusive unless 


it shall appear that such findings of the 
commission are arbitrary or capricious. 


 pecnsnga Tydings took the position 
that even though there were sub- 
stantial evidence to sustain the commis- 
sion’s finding of fact its order should 
be declared to be unlawful if the court 
considered the commission’s finding 
unreasonable in the light of the other 
evidence of record. At the conclusion 
of this session before the Senate Com- 
mittee, the committee adopted Sena- 
tor Tydings’ viewpoint and inserted 
the word “unreasonable” in addition 
to the words “arbitrary or capricious.” 
However, it struck out the words “if 
supported by substantial evidence” so 
that in substance the commission 


(District of Columbia) law there should be no need of 


q “WitH the simplified methods embraced in the new 


emergency orders and in any event it is a noteworthy fact 
that practically all of the efforts to adjust rates of utilities 
and declare a recess in the judicial review by the courts 


have failed.” 
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could issue an order whether or not 
there was substantial evidence and 
the findings of fact upon which the 
order was based would be sustained 
unless it was affirmatively shown by 
the utility that upon the record such 
findings were unreasonable, arbitrary, 
or capricious. 


HEN the bill with these two 

amendments reached the United 
States Senate, Senator Robert M. La 
Follette, Jr., took issue with the Sen- 
ate amendments and a vote was had, 
the Senate sustaining Senator La Fol- 
lette and returning the bill to the form 
in which it was passed by the House 
of Representatives. However, as in 
the case of most legislation for the 
District of Columbia, the matter was 
being considered under the unanimous 
consent rule and there was an objec- 
tion to further consideration unless 
the Senate amendments were adopted. 
In the light of this objection Senator 
La Follette asked reconsideration and 
the bill was passed as it came from the 
Senate Committee. 

Unquestionably the bill would have 
been more satisfactory from the point 
of view of public authority without 
the amendments but the disadvantages 
are in a measure offset by the assur- 
ance on the part of the local public 
utilities that they would not question 
the validity of the remaining fea- 


tures of the bill if the amendments 
were carried. All told, the legislation 
is the conclusion of a serious and care- 
ful study of the question of judicial 
review of public utilities commission 
orders. It is in no sense theoretical 
but is founded solidly upon experience 
in numerous rate cases and in a juris- 
diction which has experimented with 
dual legislative and judicial review. 


ee of the form of proced- 
ure which may be specified, pub- 
lic utility cases will always involve 
considerable time due to the vast sums 
of money and the natural complexities 
of the questions involved. A single 
attorney for a utilities commission 
may be engaged in two or more such 
cases at once and the limitations of 
physical capacity of counsel and of 
the courts will prevent greater speed 
than that which is possible under the 
new bill. It is axiomatic that there is 
no settled question in the field of gov- 
ernment. As time passes and specific 
questions are considered it is entirely 
possible that improvements in the 
system of review will be devised. 
However, as far as present knowledge 
goes no effort to improve regulatory 
process in accordance with the Con- 
stitution holds greater promise than © 
does H.R. 3462, the new District 
of Columbia Public Utilities Appeal 
Act. 





The “Write-Down” 


¢ ‘hit: - 8 I tell you plainly that this great national debt of ours must 

be reduced. . . . We propose, my fellow-Canadians, to ask 
the people of this country who are the creditors of the Dominion 
Government, the Canadian National Railways, and of the Provinces 
and of the municipalities, to agree to a scheme of conversion upon a 
substantially lower rate of interest than that now provided for already 
on the conversions carried out by this government in the last five years.” 


—RicHarp B. BENNETT, 
Former Canadian Prime Minister. 
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State Commissions Should Have 
Proper Publicity Departments 


Cause of regulation injured by 
uninformed criticism 


A utility commission’s duty, in the opinion of the author, is as much 

to protect the honest utility from the unjust demands of the public as 

it is to protect the public against the unjust exactions of the public 

utility; and he believes that when this fact is admitted and the public 

is kept well informed as to the utility commissioners’ work, then four 
fifths of commission troubles will disappear. 


By HON. WILL M. MAUPIN 
COMMISSIONER, NEBRASKA STATE RAILWAY COMMISSION 


T may not be successfully denied 
I that much of the agitation for 

government interference in the 
matter of state regulation of public 
utilities is due to the failure of state 
commissions to keep the rate-paying 
public informed. Newspaper reports 
of commission activities are often 
misleading and seldom informative. 
And one denial of a rate reduction 
receives a ton of adverse criticism as 
compared with an ounce of com- 
mendation when a rate decrease is 
authorized. It is unfortunate, but 
true, that the general public’s concep- 
tion of a public utility commission is 
a body of three or five commissioners 
elected on partisan tickets, sitting to 
protect the public utilities from the 
just demands of an exploited public. 
This conception may have had some 


excuse for existence in the not dis- 
tant past, but it has none for existence 
now. 

When the matter of regulating pub- 
lic utilities first came into being, it 
was born of the necessity for defend- 
ing the public against the unrestricted 
greed of corporation managers. Those 
were the days of rebates, special fa- 
vors, discrimination, and exorbitant 
rates. Naturally the unregulated cor- 
porations resented interference with 
their “rights and privileges,” but no 
honestly conducted public utility to- 
day would consent to go back to the 
old régime. Regulation is a generally 
accepted fact, but there is every reason 
for the stockholders and managers of 
utilities of the country to object to a 
regulation that becomes, in effect, 
strangulation. 
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N erroneous impression exists in 
the minds of too many—that the 

only function of a utility commission 
is to prevent the utilities from exploit- 
ing the public. The fact is, an honest 
utility commission’s duty is as much 
to protect the honest public utility 
from the unjust demands of the pub- 
lic, as it is to protect the public against 
the unjust exactions of the public util- 
ity. When this fact is admitted by 
the general public, and the public is 
kept well informed as to the utility 
commission’s work, then four fifths 
of commission troubles will disappear. 
In my own state, Nebraska, the 
three railway commissioners are elect- 
ed, one every two years, the term 
being of six years’ duration. The 


commission came into being in 1907, 
the intent being to regulate the then 
unrestricted railroads. Little by little 


the work of the commission has been 
enlarged until now it is to all intents 
and purposes a state utility commis- 
sion, having jurisdiction over all com- 
mon carriers, and jurisdiction over 
the security issues of all public utilities 
of the state. 

Naturally, being a “political job,” 
the average candidate for a place on 
the commission starts out on his cam- 
paign, catering to that always existing 
majority of voters who believe that 
whatever is is wrong. He promises 
to “rip Hell” out of the public utili- 
ties, reduce rates, force extensions of 
service, cut the salaries of utility offi- 
cials down to section-hand wages, etc., 
etc., and so on. When, and if, elect- 
ed, he makes the astounding discovery 
that he cannot reduce rates on his own 
motion; that he sits in a judicial ca- 
pacity and must make decisions ac- 
cording to the evidence; that com- 


mission decisions are subject to appeal 
to the courts; that utilities, as well as 
the public, have rights that must be 
respected and safeguarded, and that 
the public’s demands are often unrea- 
sonable. The result is that when he 
gets settled in the harness and is un- 
able to carry out his campaign prom- 
ises, the unreasoning element of the 
public immediately charges him with 
having become the “tool of the utili- 
ties” he once denounced. 


| Tene but two ways to correct this 
unfortunate situation. One is for 
the utility commissioners to educate 
the public as to the real duties and 
accomplishments of the commissions, 
and that may easily be accomplished 
by each commission establishing a 
“public relations” or publicity depart- 
ment, avoiding all semblance of politi- 
cal propaganda. 

The other method is by a careful 
study of a certain pioneer politician 
whose name was Absalom. It will be 
recalled by those who have read the 
Book of Books, and I hope more 
people read it in the future than have 
read it in the past, that Absalom, son 
of David, cherished the ambition to 
dethrone his father and become king 
himself. In pursuance of this ambi- 
tion he set a pace that has been fol- 
lowed in detail by every scheming, 
backslapping, baby-kissing politician 
since that day. Absalom prepared 
himself chariots and fifty horsemen to 
run before him—the first political 
ballyhoo of record. He stood by the 
way of the gate and when any man 
came to the king for justice Absalom 
said: “See, thy matters are good and 
right, but, alas, there is no one de- 
puted of the king to hear thee. O 
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Let the Commissions Inform the Public 


“— my humble judgment, after a brief experience as a utility 
commissioner, every state utility commissioner should estab- 
lish an honestly conducted publicity department—not to advance 
the interests, politically, of the individual commissioners, but to 
inform the public of what the commission is actually doing, and 
why, to protect the public from unjust discrimination, and the 
utilities from the unwarranted attacks of designing politicians.” 





that I were made judge in the land, 
that any man might come to me and I 
would do him justice!” 

How familiar that sounds in this 
day of political ballyhoo and promise! 


uT it will be remembered that 

Absalom’s rebellion was short- 
lived. Fleeing from his father’s 
troops Absalom rode his mule into a 
forest, and in passing under a tree his 
long and waving hair was caught in 
the forks of a branch, and the steed 
riding out from under him left him 
suspended in midair, and a trooper 
came along and jabbed him to death 
with a spear. 

Barring the education of the public, 
I would suggest a law compelling all 
office seekers to wear long hair and all 
citizens to plant forked trees. 

My own experience as a state utility 
commissioner covers a period of less 
than nine months, yet in that time I 
have experienced what certainly must 
be common in the experience of all 


utility commissioners. Let me illus- 
trate: 

Recently complaint was filed with 
this commission against the rates 
charged by a minor telephone com- 
pany in a central section of the state. 
The application demanded a rate re- 
duction of 25 cents a month on resi- 
dence telephones and 75 cents a month 
on business telephones. The hearing 
disclosed that even at the rates pre- 
vailing the telephone company had not 
paid a dividend to its stockholders in 
six years; that its property had de- 
preciated because a sufficient reserve 
had not been set up, and that the re- 
duction demanded would result in the 
bankruptcy of the company. All this 
was shown to the applicants by figures 
that could not be successfully disput- 
ed; yet, when the application was re- 
fused the patrons of the company, 
through numerous newspapers pub- 
lished in the company zone, were loud 
in denouncing the commissioners as 
“tools of a giant monopoly.” 
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N the other hand, the commission 

had forced reductions in freight 
rates in the state that saved to the 
people of that particular section more 
than the total revenues of the tele- 
phone company, but up to date none 
of the commissioners has received a 
letter of thanks for the saving in 
freight rates. Letters and newspaper 
clippings abusing the commission for 
not reducing telephone rates offer a 
startling contrast to the letters and 
newspaper clippings that have not 
been received by the commission ex- 
pressing thanks for reductions far 
greater than those refused. 

Recently I presided at a hearing 
wherein a Nebraska railroad applied 
for a permit to abandon a certain por- 
tion of its train service. More than 
fifty protestants appeared at the hear- 
ing, demanding that the service be 
maintained for their convenience. 
Private investigation revealed that all 
but two or three of the protestants 
came to the hearing in their own auto- 
mobiles, instead of by the train they 
sought to maintain for their conven- 
ience. When the application of the 
railroad was granted on showing that 
the operation of the train cost about 
37 cents a mile more than the revenue 
therefrom, it may easily be imagined 
what the commission was charged 
with. 


HE last eight sessions of the Ne- 

braska legislature have witnessed 
the introduction of bills for the abol- 
ishment of the commission on the 
ground that it is not acting to protect 
the public; this despite the fact that 
the commission’s records show beyond 
dispute that it has gradually brought 
about reductions in freight and tele- 
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phone rates that have saved the public 
several millions of dollars. During 
the past eight months this commission 
has granted more than 300 reductions 
in freight rates, the last order, affect- 
ing grain rates, saving to the grain 
raisers of Nebraska more than a mil- 
lion dollars a year in a year of normal 
crop production. To date not a letter 
of commendation. But just refuse a 
reduction of 10 or 15 cents a month 
in a telephone rate and then listen! 

All this has brought forcefully to 
my attention the failure of state regu- 
latory commissions to keep the public 
informed as to the commission’s work 
and results; the failure to show the 
public the difference between the com- 
missioner who honestly and faithfully 
endeavors to give a “square deal” to 
everybody, and the palavering politi- 
cian who seeks to curry political favor 
by appealing to prejudice and ignor- 
ance. 


N my humble judgment, after a 

brief experience as a utility com- 
missioner, every state utility commis- 
sion should establish an honestly con- 
ducted publicity department—not to 
advance the interests, politically, of 
the individual commissioners, but to 
inform the public of what the com- 
mission is actually doing, and why, 
to protect the public from unjust dis- 
crimination, and the utilities from the 
unwarranted attacks of designing 
politicians. 

My political experience, and I have 
had a bit, leads me to the conclusion 
that most utility lobbies appearing 
at legislative sessions are there to 
keep designing politicians from put- 
ting something over on them, not to 
put something over on the public. 
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Value of Utility Service 
As a Limit upon Rates 


A rule for the guidance of regulatory authorities 
which has been imposed by the courts, the author 
believes, irrespective of its effect upon the utilities. 


By THOMAS J. TINGLEY 
OF THE BALTIMORE BAR 


Court of the United States have 
assumed greater contemporary 
or permanent importance than Smyth 
v. Ames.’ It amplified and made defi- 
nite the right of regulation of business 
affected with a public interest, first 
announced in Munn vz. Illinois.* It 
is the purpose of the present article 
to suggest that the doctrine it enun- 
ciated has been tugged by subsequent 
decisions from its judicial moorings, 
and that the emphasis placed on cer- 
tain phases of the decision, while 
others were virtually ignored, has ef- 
fected a subtle and perceptible change 
in the trend of the law as it was first 
foreshadowed. 
It will be recalled that conflicting 
claims as to the proper basis of valua- 
tion constituted one of the most con- 


1 (1898) 169 U. S. 466, 42 L. ed. 819. 
# (1877) 94 U. S. 113, 24 L. ed. 77. 


| NEw decisions of the Supreme 





troversial questions before the court. 
It was ably argued on behalf of the 
public that the price level had greatly 
declined since many of the railroads 
involved were constructed, and that 
the public should receive the benefit of 
this change. The Great Commoner 
and his colleagues, representing the 
state of Nebraska in the proceedings, 
sought, in other words, to establish 
reproduction cost new less deprecia- 
tion as the proper base for the making 
of rates. On the other hand, the rail- 
roads endeavored to fix original cost 
as the proper standard. 


HE Supreme Court rendered a 

decision that was, in effect, a 
compromise between these variant 
contentions. It held that a utility 
was entitled to earn a fair return on 
the fair value of its property used 
and useful in the public service. The 


747 





SE em Se eee 


PUBLIC UTILITIES FORTNIGHTLY 


value of that property was to be deter- 
mined with reference to a number of 
enumerated and suggested factors, 
among which were both original cost 
and reproduction cost new. Dominant 
weight was accorded to none of these 
factors. To all of them was assigned 
evidential worth in arriving at fair 
value. 

In addition, the fair return, the 
court suggested, should be reached 
after according due consideration to 
the contemporary cost of money and 
the degree of risk inherent in the busi- 
ness. 

One other principle was established 
by the court which gave the deci- 
sion, in even greater degree, the as- 
pect of compromise. The assurance 
of a fair return as above stated was 
made subject to the express proviso 
that the rates charged must in no 
event exceed the value of the service 
to the consuming public. This limita- 
tion was imposed irrespective of the 
effect upon the utility. The right of 
the consuming public to a nonexces- 
sive rate was made expressly para- 
mount. 


| guerdg and effective efforts were 
made by the utility bar to extend 
the scope of the phases of the ruling 
declaring the rights of the industry. 
Little was said about the limitation on 
those rights. 

The concept of the property consti- 
tuting the rate base was expanded to 
include intangible elements, such as 
overheads incurred in the course of 
plant construction, and the value of 
the business attached to the plant over 
and above structural value of physical 
elements in place. When the price 
level advanced, the effort was made to 


establish reproduction cost new as the 
dominant factor in valuation. 

At the same time, it was sought to 
freeze the rate of return required to 
escape confiscation, at the highest pos- 
sible level. 

The element of reproduction cost 
was greatly expanded. There was 
general indulgence in imaginative 
flights to assume conditions of recon- 
struction which did not parallel his- 
toric fact. Allowance was claimed 
for the cost of cutting and replac- 
ing pavements in the assumed replace- 
ment of mains originally laid through 
meadows or beneath unsurfaced road- 
ways. No stone was left unturned in 
the stressing of the aspects of the de- 
cision found favorable to the claimant 
industry. 

While these efforts were under way, 
little was done to take advantage of 
the assurances of public protection 
implicit in the decision. There was 
but slight expansion or development 
of the limitation upon rates imposed 
by the value of the service. 


part, beyond doubt, this was due 
to the fact that most utility rates 
did not invade the realm of inherent 
unreasonableness. They might be, and 
in many cases undoubtedly were, too 
high, but that was another matter. To 
establish that they exceeded service 
value would require exact and definite 
proof as to what the value of the serv- 
ice was. This would entail the de- 
velopment of standards to measure the 
worth of the service rendered. the 
limitation to be imposed when applica- 
tion of the standards indicated the 
propriety of that result. 

Virtually no effort to evolve such 
standards has been made. True, not 
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many instances present themselves in 
which the rule is applicable. Obvious- 
ly, it will be invoked chiefly in con- 
nection with developing of moribund 
utilities or industries. In such cases, 
normal returns cannot be earned at 
rates fair to the public, and the prin- 
ciple is fully operative. Patrons of 
such utilities should receive protection 
against excessive charges and the as- 
surance of adequate service. Un- 
doubtedly the law in this regard would 
have been developed with greater full- 
ness had public counsel in rate cases 
generally been more experienced in 
the details of a highly specialized prac- 
tice, and more familiar with govern- 
ing principles. 


. may be objected that the concept 
of service value is a nebulous one, 
and the result desired difficult of exact 
determination. So is the standard of 
due care in the law of negligence, 
which is exacted of men in their daily 
pursuits, and the existence or non- 
existence of which, in particular cases 
is daily decided by twelve laymen 
selected more or less at random. The 
concept of the fair value of the util- 
ity’s property as of a given date is 
at least as nebulous. Yet it is con- 
stantly determined, and with an air 
of mathematical exactness and nicety. 

In determining whether due care 
exists, an objective standard is chosen, 
—the conduct of a creature of legal 
fiction—the “ordinary prudent man.” 


Mass experience is marshaled to es- 
tablish a norm of conduct with refer- 
ence to which that of the individual 
in question is measured. 

The same process is followed in 
measuring the fair value of utility 
property. Objective standards are 
chosen, which do not reflect the char- 
acter or earning power of the business. 

Why, similarly, should it prove diffi- 
cult to apply objective standards in 
determining service value? One such 
standard readily suggests itself,—the 
effect, actual or probable, of any pro- 
posed rate on the use of the service 
by the public. It must be remembered 
that it was the public that granted the 
franchises the utility enjoys, and they 
were granted in order to assure the 
public of continued safe and adequate 
service. When that result is frustrat- 
ed, the public loses what it bargained 
to get. 


| 0 instance, if an increase in rates 
to a proposed level has elsewhere 
resulted in a loss of patronage to utili- 
ties similarly circumstanced, it may be 
anticipated that a similar result will 
follow if the increase be permitted. 
The same result would be anticipated 
when previous increases from lower 
rates have resulted in some loss of pa- 
tronage. This throws some light upon 
the question whether the increase is 
beyond the value of the service, be- 
cause value must be gauged from the 
standpoint of the consumer; and at 


e 


“It is suggested . that any rate which materially 
q affects the use of the service is beyond its value, and that 
any rate resulting in decreased revenue is clearly so. No 
better gauge could be found of the public’s reaction to a 
rate than its discontinuance in part or altogether of the 


service.” 
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least a portion of the consumers have 
concretely registered their opinion 
that the rate is more than the facility 
furnished is worth, at least for certain 
purposes. 

The foregoing considerations apply 
with full vigor in cases where substi- 
tute service is available to the public, 
or the service rendered is not virtually 
indispensable, so that it can be aban- 
doned by the public if the rate charged 
is too high. In the case of utility 
service where this is not true,—as, 
for instance, that of gas or electricity, 
—consumer dissatisfaction would ex- 
press itself rather in curtailed use of 
service than in its abandonment. 


NOTHER question is then presented. 
Should the test be the effect of 
the rate on the use of the facility by 
the public, or the effect upon the reve- 
nues of the utility? Obviously, an 
increased rate may result in dimin- 
ished patronage, but still provide in- 
creased revenues. 

It is suggested in this connection 
that any rate which materially affects 
the use of the service is beyond its 
value, and that any rate resulting in 
decreased revenue is clearly so. No 
better gauge could be found of the 
public’s reaction to a rate than its dis- 
continuance in part or altogether of 
the service. But the revenue test may 
reflect the size of the increase in rate 
more than it does the reaction of the 
public. The public might, in other 
words, react to the same extent to a 
lower rate. Yet the revenues would 
show less decline than they would 
under the lower rate. 

For this general principle to be fully 
applicable, however, the public reac- 
tion should be spontaneous. Engi- 


neered enthusiasm resulting in patron- 
age strikes might evidence little or 
nothing as to the fairness of the 
charge. The discontinued or de- 
creased user should be spontaneous 
and permanent, to possess significance. 


NOTHER objective standard some- 
times sought to be applied in 
arriving at service value has been 
the rates charged for like service in 
similarly circumstanced communities. 
This is obviously a less satisfactory 
basis, and offers far greater opportu- 
nity for error. The existence of a rate 
elsewhere does not prove its fairness. 
If it did, the lowest rate extant might 
tend to draw all others to its level. 
In United R. & Electric Co. v. 
West,® the effort was made by counsel 
for the public service commission of 
Maryland to show that a proposed 
10-cent street car fare in the city of 
Baltimore was in excess of the value 
of a car ride. It was shown that 
similar fares elsewhere had materially 
disturbed the riding habit and resulted 
in a marked loss of patronage. Reve- 
nues, however, were slightly but not 
proportionally increased by such fares. 
The Supreme Court of the United 
States, by a majority decision, held 
that the company was entitled to earn 
a return of at least 7.44 per cent, 
which the company estimated the 10- 
cent fare would yield. The court in- 
timated that, had the company cared 
fully to assert its rights, it was prob- 
ably entitled to earn a return as high 
as 8 per cent. The 6.26 per cent 
which the commission estimated the 
lower fare fixed by it would yield, 
was declared confiscatory. The serv- 
ice value doctrine was ignored. 


$280 U. S. 234, P.U.R.1930A, 225. 
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Value of the Service Safeguard 


6¢ ee some thought should be applied to the development 

of the public safeguard feature in regulatory law afforded 

by the service value principle. If it is done, many patent absurdi- 

ties in the application of the regulatory formula can be eliminated, 

and the well-rounded rule established by Smyth v. Ames be 
preserved in its original virtue.” 





This was the more remarkable in 
view of the fact that the president 
of the company had admitted, in the 
course of the hearings before the 
commission, that any increase in fare 
above 10 cents would unquestionably 
exceed the value of the service. The 
issue of service value was thus clearly 
pertinent. 


y is interesting to note that, since 
the decision, the company has 
never earned, under the 10-cent fare, 
even the rate of return which the 
commission attempted to assure it. 
It has been in receivership in the 
district court of the United States 
for the district of Maryland. Among 
other recommendations made by the 
court in releasing the properties from 
its jurisdiction, based upon the recom- 
mendation of a special master, was 
one that the 10-cent fare still in effect 
be reduced. 

The judicial assurance of even a 6 
per cent return to a company which 


cannot hope to earn it under any rate 
it could collect, seems a needless resort 
to fiction, when an apt and applicable 
principle is available to meet the situa- 
tion. Regardless of rate of return or 
confiscation, was not the real problem 
presented that of determining the 
worth of a car ride to the public? 
Riders were falling away, and the 
earning of a normal return was out 
of the question. Only by resort to 
this limitation could the formula of 
Smyth v. Ames be made applicable to 
the economic realities involved. 


HE court of appeals of Maryland, 

when the United Railways Case 
was before it for consideration, con- 
sidered the service value theory and its 
applicability to the facts involved.* It 
noted, of course, the difficulty of 
proof encountered in this connection. 
It discussed, however, a number of 
objective standards which might be 
applied to determine this upper limit 
~ 4155 Md. 572, P.U.R.1928D, 141, 193. 
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upon the reasonableness of rates. Its 
treatment of the subject was interest- 
ing, and indicated that considerable 
thought had been given to the matter. 
It is probably the fullest judicial an- 
alysis extant of the methods by which 
service value is to be measured. 


HE court was most impressed by 

the decline in patronage under 
similar rates elsewhere. The difficulty 
which it encountered in this connec- 
tion was in proving the relationship 
between such decline and the rate in- 
crease. 

It rejected the suggestion that the 
value of service was to be determined 
by the cost of substitute service, be- 
cause no public agency similarly cir- 
cumstanced was engaged in furnish- 
ing a like facility. The cost of operat- 
ing a private automobile, which con- 
stituted the greatest competitor of the 
street car system, was held to bear no 
relationship to that of operating cars 
for public carriage. 

The cost of rendering service of a 
like character elsewhere was rejected 
as irrelevant, doubtless for reasons 
above assigned. 

It was further held that changes in 
the price of other commodities, or in 
the purchasing power of the dollar, 
bore no relation to the problem. The 
worth of service, said the court, can- 


not be gauged by the affluence of the 
buyer or user. 

So much for the negative aspects 
of the problem. Granted the difficul- 
ties, the establishment of affirmative 
standards in the premises is not at- 
tended by insuperable difficulties. The 
requirement is that objective stand- 
ards be developed, closely related to 
the actual problem to be determined. 
One such standard, as the Maryland 
Court of Appeals said, might not be 
causally connected with service value, 
but a rate representing service value 
secured from the application of a 
number of objective factors should 
have some probative weight. 


oe some thought should be ap- 
plied to the development of the 
public safeguard feature in regulatory 
law afforded by the service value prin- 
ciple. If it is done, many patent ab- 
surdities in the application of the 
regulatory formula can be eliminated, 
and the well-rounded rule established 
by Smyth v. Ames be preserved in 
its original virtue. 

Confidence in regulation will be 
promoted, and the rights of the public 
will receive the protection originally 
assured them. This situation would 
of course react to the ultimate benefit 
of both the utility companies and their 
patrons. 





_~ of hydroelectric power has been expanding rapidly in 
Italy. From 7,055,000,000 kilowatts in 1925 it rose to 11,560,000,000 
Nevertheless, the complete change 
over from coal to hydroelectric power is a long-range project and it 
has been noted that imports of coal in the past few years have varied 
according to internal domestic industrial production. 
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in 1934 and still is rising this year. 
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REPORT 
Iowa State Planning Board. 


REPORT 
National Resources Committee. 


—MOoNnTAIGNE 
“About ten years ago few farms had electricity—about 
16,000 out of over 6,000,000.” 
oe 


“If you place rural electrification on a strictly business 


-basis, progress will be slow.” 


* 


“ ‘Free power for nothing’ is a myth, a political legend. 
You've got to pay for it. Let’s face reality.” 


* 


“Private profit is not the major incentive that holds 
the majority of industrial captains at their posts.” 


* 


“The TVA has given a lesson in regard to labor. If 
its policies were followed, all labor disputes would end.” 


¥ 


“America needs instruction in efficient, conscientious, 
ambitious, selfless government, as much as it needs dams 
and electrical lines.” 


* 


“From the operating end, the private plants are effi- 
ciently managed, and they maintain, generally, a high 
standard of service.” 


* 


“Studies show that modern large steam plants in the 
state are generating current more cheaply than the aver- 
age hydroelectric plants.” 


¥ 


“While a few public utilities have spent considerable 
time and money in an effort to develop a profitable 
rural load, the farmers themselves have been the real 
pioneers in Iowa rural electrification.” 


5 ad 
“Electricity must be given no small part of the credit 
for having made possible the amazing increase in the 
man-hour production of manufacturing enterprises, and 
the substantial reduction in the hours of labor and the 
physical burdens of laborers.” 
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Dams for Power and Dams 
for Other Purposes 


THE relation of water-power production to navigation 
and flood control considered by the author, both from the 
standpoint of the constitutional limitation upon Federal 
authority and from the standpoint of economics; and the 
conclusion reached that the requirements for power pro- 
duction differ from those for river improvement to such 


an extent that a project for both purposes is questionable. 
By HORACE R. THAYER 


HE Constitution under which the 
United States operates is a re- 
markable document. Guided by 
it, we have passed 148 years as a 
prosperous nation, combining, to the 
largest possible extent, efficiency in 
governmental activities, responsibility 
of this government to its citizens, and 
freedom and individual opportunity 
toall. Weare likely to forget the fact 
. that many of its provisions which may 
seem needless or inefficient are really 
necessary if we wish to retain for our 
descendants those blessings which 
have attended us in the past. 

Minor changes have been made and 
they will doubtless continue to be 
made. It is to be hoped, however, 
that the essential purposes of this 
document will remain unchanged and 


will continue to guide the affairs of 
the nation. Our Constitution is the 
embodiment of the law of the land to 
which most of us have pledged al- 
legiance in the belief that it is far bet- 
ter than the fallacies advanced to take 
its place. 

The Constitution of the United 
States provides that “Congress shall 
have the power to regulate commerce 
with foreign nations, and among the 
several states and with the Indian 
tribes.” It also states that “Congress 
shall have the power to establish post 
offices and post roads.” 

From these two passages it would 
seem that the government might be 
expected to care for streams that can 
be used for commerce. As the ex- 
pression goes, it is an “inferred pow- 


754 





DAMS FOR POWER AND DAMS FOR OTHER PURPOSES 


er.” Also, careful consideration will 
lead one to believe it would be best if 
Congress should exercise this “in- 
ferred power.” This view is general- 
ly accepted and rightly so. 


y might be well if we stopped here 
but some go much further and take 
a position which pushes the doctrine 
of inferred power to a questionable 
extreme. The storage of water has 
an effect upon the flow of the river; 
therefore, it is contended, the govern- 
ment has a right to regulate the con- 
struction of dams for power, even 
though the matter in question has no 
necessary connection with commerce. 
Going still further from the wise pro- 
visions of the Constitution, it is 
claimed from the preceding that the 
government has the right to oversee 
every detail of this power production 
and of its distribution or even to gen- 
erate and sell electric current on its 
own account. 

To discuss the legal merits of these 
contentions, it is necessary to take into 
account a few simple facts about pow- 
er, flood control, and navigation and 
the way each is related to the others. 

Water power is usually derived 
from a river. The water in the 
stream is made to pass through vanes 
on wheels in such a way as to turn the 
wheels which, in turn, are connected 
to dynamos. When losses due to fric- 
tion are considered, one cubic foot of 
water per minute falling through one 
foot (the fall is the vertical distance 
between the water above and the wa- 
ter below the wheel) will produce one 
watt. Other amounts and falls have 
an effect that is approximately propor- 
tional, thus 2,000 cubic feet per 
minute falling through 60 feet should 


produce about 120,000 watts or 120 
kilowatts. 


HE task of the engineer would be 
quite simple if the stream were 
always uniform in size and velocity. 
Unfortunately this is not usually 
true. At times, the river overflows its 
banks and the current becomes quite 
rapid. At other periods the stream 
shrinks until the total flow is very 
small; in fact it sometimes disappears 
altogether. For a typical stream 
draining a thousand square miles, the 
discharge might be 100,000 cubic feet 
per second in a flood and perhaps 100 
cubic feet per second in a drought. 
One need not dwell upon the effect 
of these variations. The most fertile 
farm lands and the larger communi- 
ties lie on or near the rivers. Hence 
the sudden rise of the stream in flood 
time causes extensive damage. On 
the other hand the low water in a dry 
season often interrupts steamboat 
service or limits it to shallow vessels. 
Again, these fluctuations render stor- 
age of flood waters which could be 
utilized in power production. 


_— is usually sold at customer’s 
option ; that is to say, the customer 
is at liberty to use as much or as little 


as he pleases. Whatever the variation 
the power company must deliver what 
is required, even though a large num- 
ber of its patrons desire a large 
amount of current at the same time. 
This is quite likely to occur when in- 
dustry is prosperous on a dark winter 
afternoon around 4 or 5 o'clock. At 
such a time the electric current used 
may be several times the average. 
The variations in demand differ with 
the district but consumption is likely 
to be larger in winter than in summer 
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Questionable Right of Government to 
Develop Water Power 


— is difficult to find any legal basis for the national right to 


produce water power in many instances. 


There 


would be more basis and more logic for the government to under- 

take the manufacture of automobiles because of their use in inter- 

state commerce than there is for it to undertake the production of 
water power because of its effect upon navigation.” 





and small during holidays, week ends, 
and the summer months. 


. would be fortunate, indeed, if the 
demand for power fluctuated the 
same way as the river did. However, 


this is not the case. Hence to furnish 
water for power, large dams are built 
to store the floods of spring for the 
dry months of the summer and fall. 
Not only must enough water be held 
back so that sufficient power can be 
developed at all times but the water in 
- the reservoir must be kept at such a 
height that the waterwheels will op- 
erate efficiently. It will also be evi- 
dent that increasing the height of the 
dam increases the power as well as the 
storage. 

Now let us compare projects for 
power, flood control, and navigation. 

Dams for power are built as closely 
as possible to the point where the elec- 


tricity will be used and where quantity 
of water times head is the greatest. 

Dams for controlling floods and im- 
proving navigation are built to im- 
pound as much water as possible re- 
gardless of the head. This locates 
them at the point where the flood dam- 
age begins to be serious, or at the head 
of navigation. Dams near the upper 
end of a stream control but a small 
portion of the watershed; hence they 
are worth but little for river improve- 
ment. 

For power production, the reservoir 
is kept full or nearly full all the time. 
Water is gradually released as needed 
to produce power. 

For flood control the reservoir is 
kept empty until flood comes when 
it is filled. 

For promoting navigation the reser- 
voir is kept full until a dry spell is 
reached when it is gradually emptied. 
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DAMS FOR POWER AND DAMS FOR OTHER PURPOSES 


Ams which, like the Boulder dam, 

hold back the entire flow over a 

long period may be used fairly effec- 

tively for all three purposes. How- 

ever, for common cases we may make 
this statement : 

The requirements for power pro- 
duction differ from those for river 
improvement to such an extent that a 
project for both purposes is question- 
able. 

The questions considered thus far 
have been of an engineering nature. 
Let us now turn to the economic side, 
understanding that the term “cost” 
covers interest, operation, mainte- 
nance, and sinking fund. 

The cost of a water-power project, 
that is, that portion allocatable to 
power production purposes, should not 
exceed the cost of a steam plant for 
the given district nor should it be 
greater than the amount that may be 
properly charged against the probable 
demand for power. 

The cost of preventing floods should 
never be greater than the flood dam- 
age it will prevent; neither should it 
exceed the cost of other methods of 
flood prevention. It should be care- 
fully borne in mind that reservoirs 
only lessen floods; in general they 
are very expensive compared with the 
resulting benefits. 

The cost of improving navigation 
by raising the water level in the dry 
season should not exceed the losses in- 
curred by a temporary use of some 
other means of transportation; nei- 
ther should it exceed the cost of equal 
improvement by some other method. 


ar would seem clear that the govern- 
ment’s right to control navigable 
rivers would carry with it the supervi- 
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sion of the production of power in so 
far as it applied to navigation. It 
seems reasonable that Congress might 
insist that low water should not be 
lowered and that floods should not be 
increased. I believe too that it might 
condemn all or a part of a power proj- 
ect or impose certain conditions that 
would improve navigation, always as- 
suming that it paid a fair and reason- 
able price for what is condemned. I 
believe also that it is entirely fitting 
that certain precautions to ensure the 
safety of lives and property below the 
dam should be rigidly enforced. 

The Constitution provides for the 
control of interstate commerce. It 
seems reasonable that transmission 
lines between states should be made 
entirely safe and that the remunera- 
tion charged for such transmission 
might be legally regulated by Con- 
gress. 

However, there remains a vast field 
in which the government is active for 
which there seems to be no justifica- 
tion. It is difficult, indeed, to find any 
legal basis for the national right to 
produce water power in many in- 
stances. It has been here shown in a 
general way that its effect upon navi- 
gation is very small. There would be 
more basis and more logic for the 
government to undertake the manu- 
facture of automobiles because of 
their use in interstate commerce than 
there is for it to undertake the produc- 
tion of water power because of its ef- 
fect upon navigation. 


Fe purposes of discussion let us 
now divide power projects into 
four classes : 


Those in which flood control and 
navigation are principal purposes but 
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as much power is produced as is con- 
sistent with these aims. 

Those in which power production 
is the main thought but there is some 
flood control or improvement of navi- 
gation. 

Those in which flood control or the 
improvement of navigation could be 
obtained more effectively or more eco- 
nomically in some other manner. 

Those in which there is no appreci- 
able effect upon flood control or navi- 
gation. 


These are general classifications 
that might clarify the legal issues in 
discussing particular hydroelectric 
projects. In involved and perplexing 
cases the problem offers no difficulty 
to the trained engineer. To him the 
surveys, designs, plans, and estimates 
are like an open book, classifying the 
project in such a manner as to remove 
all doubt. 


a accepted principles of 
constitutional law to these classi- 
fications, it would seem that projects 
in which flood control and navigation 


are the principal purposes would be 
within the constitutional powers of 
Congress, although less question 
might be raised if the right to use 
the reservoir for river improvement 
were obtained through condemnation 
proceedings. 

It seems equally clear that the con- 
struction of projects in which power 
production is the main thought, and 
flood control or improvement of navi- 
gation incidental; or those in which 
flood control or the improvement of 
navigation could be obtained more ef- 
fectively or more economically in some 
other manner ; or those in which there 
is no appreciable effect upon flood 
control or navigation, could not be un- 
dertaken legally by the government. 

Perhaps the greatest benefit of sev- 
eral clean-cut test cases on particular 
hydro power projects before the Su- 
preme Court would be to expose the 
rather dubious and shadowy relation 
between power projects and river im- 
provement. 





The Subterranean Empire 


N™ York city’s water supply system is internationally famous. 
According to the latest figures it contains 4,587 miles of pipe— 
enough to reach from New York to San Francisco and nearly half-way 
back again. These pipes vary in size from 4 inches to 6 feet. They 
distribute an average of about 900,000,000 gallons of water a day, or 
130 gallons per day per capita. Under East Broadway there are some 
original cast-iron mains which have been in service since 1842. The 
aqueducts which bring the water from the reservoirs in the Catskills 
and the Croton watershed, some of them 100 miles distant, are 
marvels of modern engineering skill. 
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Financial News 


and 
Comment 


By OWEN ELY 


Utilities Win First Round 
of Legal Battle 


uDGE Coleman’s decision November 

7th holding the Public Utility Act 
of 1935 unconstitutional in its entirety 
was an eminently logical and satisfac- 
tory defense of states’ rights against 
growing Federal encroachment in the 
regulation of intrastate business." 

At this time it is difficult to state 
whether the case can be appealed direct- 
ly to the Supreme Court. While the 
government entered the case only as a 
“friend of the court” and cannot itself 
make any appeal, which must be carried 
out by Burco, Inc. (representative of 
the bondholders of the American States 
Public Service Co.), government con- 
sent appears to be essential to “by-pass- 
ing” the circuit court of appeals. 


* 


SEC to Study Investment Trusts 
under Utility Act 


Te SEC announced November 6th 
that a comprehensive investigation 
of investment trusts and investment 
companies, authorized by § 30 of the 
utility act, will be started immediately 
under the direction of Commissioner 
Robert E. Healy. It is understood that 
questionnaires will be sent to invest- 
ment trusts, supplemented by field in- 
spections, to be followed by a series of 
hearings. 

The commission is not limited to the 


1 For summary of decision, see post, p. 786. 


investigation of trusts which have spe- 
cialized in utility holdings such as Unit- 
ed Corporation, but will make a general 
study of all trusts and their relations to 
companies in which they are interested. 

There is at present no Federal regula- 
tion of investment trusts except in con- 
nection with new security issues or reg- 
istration of their securities on the ex- 
changes. Presumably the present study 
is designed to determine the desirability 
of Federal regulation. Most invest- 
ment-trust securities are traded in over- 
the-counter markets and the regulation 
of over-the-counter security markets is 
still in an indefinite stage. 


-. 


Final Approval of Middle West 
Plan Deferred 


EDERAL Judge Wilkerson at Chicago 
on November 6th tentatively ap- 
proved plans submitted for reorganiza- 
tion of the Middle West Utilities Co., 
but made final approval contingent on 
improved treatment for preferred and 
common stockholders, whom he con- 
tended should receive stock purchase 
options in addition to the stock to be al- 
lotted them. As representatives of the 
bank creditors and note-holders had pre- 
viously declared they had made the full- 
est possible concessions to stockholders, 
some uncertainty resulted regarding ac- 
ceptability of the amendments desired 
by Judge Wilkerson. 
Under present terms preferred stock- 
holders get 1 new share for each 4 old, 
and common stockholders 1 share for 
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each 100 old shares, thus obtaining 
jointly 10 per cent of the new stock. Of 
the remaining 90 per cent, 53 per cent 
would go to bank creditors and 47 per 
cent to note-holders. Judge Wilkerson 
suggested issuing a warrant for each 2 
shares preferred and each 50 shares of 
common entitling the holders to buy 1 
share of new stock at $5. He also held 
that the court’s jurisdiction should be 
continued until July 1, 1937, with power 
to name officers and directors. 

The court’s opinion was regarded as 
a victory for minority security interests. 


> 


PWA Loans to Municipal 
Plants 


T is difficult at this writing to sum- 

marize election results regarding 
referendums by municipal voters on 
proposals to build municipal plants. 
Two of the more important votes were 
in Albany and Camden, both of which 
favored municipal plants. The question 


in Camden has been a municipal issue 
for several years, and as further legal 
or legislative action may prove neces- 
sary (as well as securing necessary 
funds) it will probably remain in the 
political rather than construction stage 


for some time to come. The plant, if 
eventually constructed, would have an 
adverse effect on Public Service Corpo- 
ration of New Jersey. 

Northern States Power Co. has ob- 
tained a temporary restraining order 
from the supreme court of the District 
of Columbia holding up a $472,000 
PWA loan and grant for erection of a 
municipal plant at Grand Forks, N. D., 
' which it was held threatened the com- 

pany’s $950,000 investment in that city 
and might prevent it from supplying 
power to nine adjacent communities. 

The general program of the PWA for 
construction of municipal plants is still 
difficult to check statistically. Dr. Clark 
Foreman, head of the PWA power di- 
vision, was recently quoted as stating 
that the old PWA appropriation had 
been used as follows: $50,000,000 for 
TVA; $146,250,000 for the Bonneville, 


Grand Coulee, Ft. Peck, and Boulder 
dams and the Casper-Alcova project; 
and $46,268,900 for various municipal 
allotments. Of the PWA $330,000,000 
work relief allotment $6,106,835 has 
been assigned to 63 municipal generat- 
ing systems and $1,966,490 to 23 dis- 
tribution systems. 


HAT the PWA itself seems not al- 

together clearly informed regard- 
ing the status of many of these projects 
seems indicated by the statement that 
twelve engineers have been called in 
from the field to compile lists of ap- 
proved projects and those left stranded 
by the reduction in the PWA’s allot- 
ment, although what action would be 
taken regarding left-over applications 
remains in doubt. Secretary Ickes and 
Administrator Hopkins of the WPA re- 
cently stated that the December 15th 
deadline for starting all work relief 
projects would not apply to municipal 
power allotments in cases where delays 
were caused by “unfair attacks” in the 
courts. Mr. Ickes is said to feel that 
there is a “common source” for numer- 
ous legal attacks on the municipal allot- 
ments. 


= valuations of realty held by 
utilities of New York city have 
now been raised some $203,000,000, in 
line with the contention of Mayor La 
Guardia that the companies should give 
the same figures for taxation as for 
rate-making purposes. Corporation 
Counsel Windels states that in most 
cases higher valuations were arrived at 
in figures submitted by the utilities to 
the public service commission, but were 
specially computed in other cases. 


¥ 


Transit Accord Reached 
in New York City 


Fg gone but tentative agreement 
for purchase of the I.R.T. and 
Manhattan Railway transit properties 
was issued November Ist by Judge Sea- 
bury and City Chamberlain Berle. In 
general the plan followed lines indicated 
in advance reports, already outlined in 
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this department. Purchase of the com- 
bined I.R.T.-B.M.T. properties for 
about $431,751,000 would give the city 
complete control of 162 miles of subway 
routes and 95 miles of elevated struc- 
ture, in which it already had a partial 
interest, the total investment being fig- 
ured at around $1,200,000,000—a figure 
comparable to the cost of the New York 
Central Railroad. 

The price to be paid by the city for 
the Interborough-Manhattan properties 
is explained as follows: 

Capital Amount 

$16,946,000 

City corporate stock (323%) .... 48,022,000 
Board of Transit Control bonds : 

First lien 44% 

First lien 4% 

Second lien 42% 

Second lien 4% 27,446,000 


$238,251,000 
Less: Depreciation funds, se- 
6,000,000 


curities at market 
$232,251,000 


Neither the B.M.T. agreement (pub- 
lished February 20th) or the Inter- 


Net amount 


N. Y. City 
Corp. Stock 
332% 4% 


33% 
33 1 


Interborough 
Refunding 5s 
7% Notes 


Manhattan 
Consolidated 4s 
Second 4 
Original Stock 
Modified Stock 
Brooklyn-Manhattan 
Kings County El. 4s .. 
Brooklyn Union El. 5s 
B. M. T. 6s, 19682 ... 


41.7% 


B. M. T. 6s, 19492 ... 
N.Y. Rapid Transit 6s? 
Preferred Stock? ... 
Common Stock 


1 Percentage of amount of claims (not par). 


borough-Manhattan agreement (No- 
vember Ist) revealed the exact exchange 
which would be offered to security 
holders of the two systems, but merely 
indicated the total amounts of the vari- 
ous kinds of bonds to be issued by the 
city to each system. To attempt to work 
out a schedule of exchanges is therefore 
a difficult problem, but various “clues” 
are afforded by the amounts of bonds 
mentioned (particularly for Interbor- 
ough-Manhattan), and the writer has 
compiled, as indicated in the table be- 
low, the approximate basis of exchange. 


> 


Revamping of Associated 
Gas System Continues 


—— Judge Mack, at the joint re- 
quest of counsel for creditors and 
counsel for the Associated Gas & Elec- 
tric Co., has deferred further hearings 
until December 4th. It was stated that 
there would soon be an important an- 
nouncement, presumably regarding 


changes in the corporate structure of the 


e 


Assumed 
Board of Transit Contro 


1 by 
Ist 4% 1st 44% 244% 24 42% 2454% Board 


67% 
67 1 
100% 


41.7 


Note A 


2 Amounts outstanding taken at redemption values. 

Note A: No details have been issued regarding division of the various securities to be 
paid by the city for the B. M. T. property, but analysis of the figures indicates the likelihood 
that the $40,536,420 of Board of Transit Control second mortgage 54% bonds is intended to 


represent the equity of the common stockholders. 


Assuming that the bonds sell at par and 


that miscellaneous equities (outside unification) are worth about $5 per share, total equity 
per share B. M. T. common is estimated at about $60. 


761 





PUBLIC UTILITIES FORTNIGHTLY 


system. Mr. Kraus, counsel for the 
creditors, indicated that it was hoped to 
further reduce the large number of 
separate units to one or two holding 
companies which would directly own 
and control all the operating companies 
within the system. Since October 8th 
steps have been adopted leading to the 
elimination of thirty additional compa- 
nies from the system. 

One of the latest changes was an- 
nounced at Baltimore, where the public 
service commission signed an order 
eliminating Metropolitan Edison Co. as 
one link in the chain. Under the new 
set-up Associated Gas owns the Metro- 
politan Edison Corporation, which in 
turn owns both the Metropolitan Edison 
Co. and the Maryland Public Service 
Co. 

* 


Bell System October Gains 
Largest in Six Years 


HE Bell System and the New York 
Telephone Company both made an 
excellent operating showing for Octo- 
ber. While earnings figures have not 
yet been released the preliminary state- 
ment regarding number of stations is of 
special interest, showing gains exceeding 
those of any corresponding month since 
1929. The Bell System in October 
gained 62,000 stations, which was nearly 
double the gain of the same month for 
1934. New York Telephone showed a 
gain of 6,633 stations against only 1,202 
last year; and for the first ten months 
12,714 compared with a gain of 1,376 
last year. 
For the ten months to October 31st 
. the Bell System as a whole gained 34 
per cent more stations than last year and 
Dow Jones has estimated a gain of 
about 40 per cent for the year, compared 
with last year’s increase. 


> 


Utility Systems Publishing 
Monthly Reports 
N connection with previous comment 


in this section regarding the diffi- 
culty of compiling a worth-while index 


of the trend of utility earnings, because 
of the variation in the form of interim 
reports published by utility companies, 
returns of the leading systems have been 
analyzed to determine how many sys- 
tems release monthly reports of net in- 
come. Only four were discovered— 
American Gas & Electric, Common- 
wealth & Southern, Public Service Cor- 
poration of New Jersey, and Edison 
Electric Illuminating of Boston. Amer- 
ican Water Works reports gross in- 
come before depreciation, but not net in- 
come. 
* 


Utilities Defer Registration 
under Utility Act 


UE apparently to the decision of 
Judge Coleman at Baltimore, most 
of the large holding companies have 
taken no official action as yet regarding 
registration with the SEC, required by 
December Ist, despite the fact that the 
commission has indicated its willingness 
to accept applications with a “rider” 
reserving constitutional rights. As of 
November 8th the SEC had not been 
definitely informed except by one small 
holding company of any company’s in- 
tention to register. 
According to the New York Times of 
November 9th : 


A survey of utility opinion here yesterday 
indicated that, in most instances, the tenden- 
cy to fight the act has been stiffened by the 
Baltimore decision, the only divergent at- 
titude among companies of the first rank 
being the opinion prevailing in Associated 
Gas and Electric quarters that registration 
should be effected and recourse to the courts 
reserved for any order or action by the SEC 
affecting the system that cannot be settled 
amicably. 


Failure of the companies to indicate 
intention to register has apparently 
caused some uneasiness at the SEC. 
Chairman Landis issued a statement No- 
vember 8th calling attention of stock- 
holders to the dangers that lay ahead if 
their companies failed to register. Such 
failure might affect the validity of any 
security issues, property acquisitions, 
and contracts made by such companies. 
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Holding companies will also be subject 
to penalties up to $200,000, unless the 
Supreme Court eventually declares the 
law unconstitutional. 


M* Landis indicated his belief that 
the recent rush of security regis— 
trations—about $300,000,000 in the two 
weeks ended November 8th—had been 
influenced by the fact that after De- 
cember Ist holding companies are for- 
bidden to market securities unless they 
have registered with SEC. 

There has been no indication as yet 
that the SEC would permit the Balti- 
more Case to be carried directly to the 
Supreme Court, and the interview with 
Mr. Landis seemed to indicate his ex- 
pectation that it would first go to the 
appellate court. 

Mr. Landis pointed out that the act 
of registration had been made as simple 
as possible, the form containing only 
five questions and calling for three ex- 
hibits. He also indicated that if a hold- 
ing company which failed to register 
should take “some forbidden step” after 
December Ist, the commission would 
probably seek an injunction and carry 
the matter to the Supreme Court. The 
law does not recite any penalties making 
registration mandatory, so that the com- 
mission would have to resort to § 4 
which specifies activities in which an un- 
registered holding company may not en- 
gage; these are so broad (covering the 
use of mails for the sale of gas or elec- 
tricity) as to furnish an immediate test 
if desired. 

Press comment indicates that the util- 
ities, instead of waiting for the SEC to 
obtain injunctions against them after 
December 1st, might themselves ask in- 
junctions to restrain the SEC from de- 
nying the use of the mails to them. 


De Federal Power Commission has 
announced a temporary suspension 
of action on all applications for its ap- 
proval of mergers, consolidations, sales, 
etc., of utility facilities in order to work 
out codperative procedure between itself 
and the SEC. The SEC is considered 
to have priority of jurisdiction, although 
in a general way its authority is limited 


to holding companies and that of the 
FPC to operating companies. The an- 
nouncement was made in connection 
with application of the Florida Power 
Corporation to take over two sub- 
sidiaries. Four applications from com- 
panies affiliated with the Associated Gas 
& Electric are also pending. 

A general test of the utility act may 
be made by the Commonwealth & 
Southern Corporation. This was re- 
cently indicated when its subsidiary, 
Ohio Edison Company, filed a supple- 
mental registration statement for $43,- 
963,500 first mortgage bonds. 

Pacific Lighting Corporation has ap- 
plied for exemption from the act for 
itself and its subsidiaries, and hearings 
will begin November 14th. The appli- 
cation contained a waiver regarding con- 
stitutional rights. 

According to a statement of the Fed- 
eral Power Commission, applications 
for continuance of “interlocking direc- 
tors” were received from only 800 
executives before the dead line of Oc- 
tober 25th, although the number of 
directors had been unofficially estimated 
at about 1,500. Executives are not com- 
pelled to resign conflicting directorates 
until February 26th, however. 


Sd 
Notes on New Financing 


HERE has been somewhat of a lull 

in utility financing recently. In the 
week ended November Ist, $26,000,000 
Columbus Railway Power & Light 4s 
of 1965 at 1014 were offered by a syndi- 
cate headed by the First Boston Cor- 
poration; and $7,300,000 Blackstone 
Valley Gas & Electric Co. 4s, 1965 at 
1024 by a syndicate headed jointly by 
Estabrook & Co. and Stone & Webster 
and Blodget, Inc. 

There were 235,225.4 shares of the 
Cleveland Electric Illuminating Co. 
$4.50 preferred stock offered at $102.75 
per share by a syndicate headed by Dil- 
lon, Read & Co. The offering consisted 
of 152,817 shares to be purchased from 
the company and 82,408 shares from the 
North American Edison Co., the latter 
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not representing financing by the Cleve- 
land Co. Provision was made to give 
holders of the present outstanding pre- 
ferred stock authorized in 1923 (to be 
called December Ist at $110) an oppor- 
tunity to purchase the new stock on a 
share-for-share basis. 

In the week ended November 8th only 
one piece of major utility financing ap- 
peared, that of the Monongahela West 
Penn Public Service Co., which issued 
$22,000,000 first mortgage 44s, 1960 
and $7,500,000 debenture 6s, 1965, both 
at par. W. C. Langley & Co. headed 
the syndicate. 

It has been anticipated that a rush of 
new financing may develop to beat the 
December Ist registration “‘dead-line.” 


Rax3 registrations of new issues in- 
clude the $25,000,000 New York 
& Queens Electric Light & Power Co. 
(Long Island City) first and consolidated 
34s due 1965 (price not indicated) ; and 
$15,000,000 Central Maine Power Co. 
first and general 4s, series G, due 1960. 
The latter company had previously made 
application for an issue of $29,500,000 
refunding 44s, which issue was super- 
seded by the new application. The com- 
pany makes the contention that it is not 
a company operating in interstate com- 
merce; the registration statement men- 
tions the new Passamaquoddy project 
of the Federal government as a possible 
unfavorable factor in the future. 

The Long Island Lighting Co. is con- 
sidering a refunding program, according 
to a statement by Vice President Bar- 
rett. A small amount of financing was 
recently handled on a private basis 
through sale of $5,992,000 first refund- 
ing 4s to several insurance companies. 
The company has claimed exemption 
under the Public Utility Act. 

Iowa Southern Utilities Co. of Dela- 
ware has registered an issue of $5,000,- 
000 first and refunding 54s due 1950, 
to be underwritten by W. C. Langley & 
Co. and others. It was indicated in the 
application that the company has under 
consideration sale, exchange, or other 
disposal of the controlling interest which 
it holds in Albia Light & Railway Co. 


and National Light and Power Co. Ltd. 

Canadian Utilities Ltd. on October 
29th filed an application covering $2,- 
450,000 first 5s due 1955. The syndi- 
cate will probably be headed by E. H. 
Rollins & Sons. 


n October 30th the following im- 

portant registrations were made: 
Ohio Edison Company, operating un- 
der the Commonwealth & Southern Sys- 
tem in Ohio, $43,963,500 of first and 
consolidated mortgage bonds, series of 
1935, due 1965. The interest rate has 
not yet been determined. 

Los Angeles Gas & Electric Corpora- 
tion of Los Angeles, $40,000,000 of first 
and general mortgage bonds, series of 
4s, due 1970. 

Southwestern Gas and Electric Com- 
pany of Shreveport, La., a subsidiary 
of Middle West Utilities Co., $16,- 
000,000 of first mortgage 4 per cent 
bonds, series D, due November 1, 1960, 
and $4,500,000 of 4 per cent serial de- 
bentures, series A, due serially No- 
vember 1, 1936, to November 1, 1945. 

Third Avenue Railway Co. is making 
early preparations for the refunding of 
its $5,000,000 first 5s due in July, 1937, 
according to a lengthy analysis of the 
company’s financial position in The 
Wall Street Journal of October 30th. 

Halsey, Stuart & Co. are resorting to 
legal action to block the $20,500,000 
proposed financing of the Southwestern 
Gas & Electric Co., it was reported No- 
vember 4th. The company is a part of 
the Middle West Utilities Co., now in 
receivership, and the proposed financing 
was to have been carried out by a group 
headed by Brown, Harriman & Co., 
Inc. Halsey, Stuart & Co. contend that 
the proposed financing would make un- 
warranted demands on the future cash 
position of the utility company because 
of the serial maturities of debentures, 
amounting to $450,000 yearly during 
1936-1945. The firm is interested as a 
probable stockholder of Central & 
Southwest Utilities Co. (controlling 
Southwestern Gas) in the pending re- 
organization of the Middle West sys- 
tem. 
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The Press Bows to the Judiciary 


HAT the judiciary, particularly the 

Federal judiciary, continues to en- 
joy the respect of nearly all classes in 
the United States was clearly borne out 
in the editorial reaction of the press to 
the recent decision of Federal District 
Judge Coleman of Baltimore, branding 
the Public Utility Act of 1935 as “un- 
constitutional in its entirety.” It might 
have been anticipated that many of the 
newspaper editors who were so zealous- 
ly in favor of passage of the law might 
still be so under the excitable influence 
of the memorable “death sentence” bat- 
tle in the House of Representatives, as 
to attack vigorously the individual jurist 
who presumed to block and cast out 
the controversial statute as illegal and 
“grossly arbitrary, unreasonable, and 
capricious.” Seldom if ever has a Fed- 
eral law been condemned from the bench 
in such scathing language. One might 
naturally suppose that it would bring 
forth answers in the same spirit, or even 
stronger terms, from editorial cham- 
pions. Nothing of the sort happened, 
however. Regrets were expressed as to 
the import of the Coleman decision by 
pro-New Deal editors. Hope that the 
decision would be reversed was likewise 
expressed. But, by and large, the re- 
action was exceedingly well tempered 
compared to the bitter cat-and-dog 
wrangling and name calling that clut- 
tered up the press when the “death sen- 
tence” debate was at white heat in Con- 
gress last May. 

The Philadelphia Record, perhaps the 
most outspoken of Democratic organs, 
went so far as to question the propriety 
of the proceedings on the score of “col- 
lusion” because the government was not 
party to the proceedings. The Record 
stated in part: 

The government of the United States, 
which is charged with the enforcement of 


the law and is responsible for it, was not 
even allowed to become a party to the suit. 
The government was not allowed to defend 
its constitutionality. 

The utilities “put over a fast one” and 
the resentment thus generated will come 
back in a thousand ways to haunt a hun- 
dred utilities throughout the country. 

What the utilities need today is not slick 
legal maneuvering but a restoration of pub- 
lic confidence in the honesty, stability, and 
social efficiency of utility companies. The 
way the Baltimore Case was handled will 
certainly do nothing to restore confidence 
in the good faith of the public utilities. 


8p ey naturally differ on the 
above point. In fact the govern- 
ment declined to intervene. However, 
on the merits of the Coleman decision, 
the Record had only this to say: 


What’s unconstitutional about protecting 

investors from a similar fate in the future! 
But many holding companies were not 

innocent victims of the depression. 

In many of them collapse is attributable 
to dishonest management made possible by. 
intercorporate intricacy and skulduggery. 

The holding company act was passed to 
protect investors and consumers from such 
fraudulent practices. 

It does not take away property. 

It protects property. 

It does not infringe rights. 

It protects them. 

But it does make it harder for a little 
group of insiders to do as they please with 
other people’s money. 

What’s unconstitutional about preventing 
fraud in an interstate holding company? 


The Scripps-Howard papers, well 
known as most uncompromising utility- 
baiters, likewise questioned the pro- 
priety of the “ex parte” proceedings, 
whereby the constitutionality of the 
Public Utility Act was brought before 
the Federal court without the govern- 
ment being a party of record. Beyond 
this, however, the Scripps-Howard pa- 
pers merely expressed an emphatic dif- 
ference of opinion as to the merits of 
the Coleman decision. Its capitol paper, 
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the Washington Daily News, stated in 
part: 


We can’t help thinking that Chief Justice 
Marshall must have revolved like a pin- 
wheel in his grave as Judge Coleman read 
the opinion ruling the utility holding com- 
pany act unconstitutional. 

So we have a Federal judge conceding 
that utility holding companies may be guilty 
of serious abuses, may by their spurious cor- 
porate devices obstruct and frustrate state 
regulation, may peddle watered stock to in- 
vestors, may overcharge electric and gas 
consumers in an effort to support such 
overcapitalized structure, may concentrate 
control of far-flung properties “in the hands 
of a few powerful groups having a relative- 
ly insignificant stake in their ownership; 
that such concentration has tended substan- 
tially to restrict competition.” 

Nevertheless, the judge says, a national 
public interest does not exist. 

“Every exercise of congressional power,” 
he says, “must find its justification in some 
authority delegated by the Constitution. If 
such authority is lacking, then it matters 
not how important or unwilling the states 
may be or may appear to be, with respect 
the desired ends, Congress may not inter- 
ere.” 

We cannot bring ourselves to believe that 
a majority of the justices of the Supreme 
Court—when and if a properly instituted 
test case of the holding company law 
reaches that tribunal—will subscribe to a 
confession that the Constitution makes our 
government incompetent to govern. 


Bye ge: the so-called “collusion” 
charge against the Coleman deci- 
sion, the conservative press was some- 
what scornful, while the independent 
press seemed indifferent. The con- 
servative New York Herald Tribune 
stated in part: 


Quite properly, considering the thousands 
of large and small savings at stake, the 
companies have pressed for an early deci- 
sion on the basic problem of constitutional- 
ity. As a result, despite technical obstacles 
raised by the government, comes the Cole- 
man decision. If it is too sweeping, the 
Supreme Court can say so. We see little 
in the objection that the government is not 
a party to the suit, since the court, follow- 
ing its custom, will - unquestionably grant 
every opportunity to the administration to 
present its arguments, in briefs and through 
counsel. Most important of all, an early 
verdict as to this vindictive and reckless leg- 
islation is now possible 


The usually independent Washington 
(D. C.) Evening Star likewise could see 
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no reason why an early decision on such 
an important statute should not be 
sought through proceedings such as led 
up to Judge Coleman’s decision in this 
litigation : 

Mr. Burns, speaking for the government, 
charged that the same utility interests 
which cpposed the bill before Congress were 
furthering this case to test the constitution- 
ality of the act. That is probable. If the 
country must wait for the proponents of the 
act to make the test it might have to wait a 
long time. 


Likewise, the Cleveland (O.) Plain 
Dealer stated editorially : 


Because the issues involved in all these 
cases are of such far-reaching importance 
early decisions are from every point of view 
desirable. That the decisions will have a 
direct bearing both on the course of legis- 
lation in the next Congress and probably on 
that of business and industry in 1936 is fair- 
ly apparent. 


HE Baltimore (Md.) Sun, usually 

Democratic, but also often critical 
of New Deal policies, even pointed out 
that the government counsels might bet- 
ter employ their time in research so as 
to defend Federal laws more competent- 
ly, instead of using their talents to avoid 
or protract constitutional litigation. It 
stated : 


It will be taken for granted that if this 
case (or some other if this one is side- 
tracked) goes the full route to the Supreme 
Court the government will find a- way to 
make the debate thorough and searching. 
After the NRA debacle, the authorities at 
Washington should realize that it is not 
enough to proclaim some “new order” and 
count upon the courts to interpret legislation 
in the same mood in which the majorities in 
Congress have enacted it. The courts are 
more and more concerned not only with the 
existence of abuses, but with the nature 
of remedies—for, of course, they also may 
become abuses and perhaps very grave ones. 
It is now necessary for the administration 
in all cases, and certainly in this one, to 
prepared to prove that its remedies for 
abuses acknowledged by all are within the 
constitutional order. And neither stump 
speeches nor fireside talks will be adequate 
forms of the proof that is needed. 

Instead, a high order of legal ability and 
of training in constitutional law will be nec- 
essary, if the debate in the court rooms is 
not to be one-sided and if the flexibilities of 
the Constitution are to be thoroughly ex- 
plored in behalf of the government. 
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The Sun, Baltimore 


BACK, BACK, BACK, FROM BALTIMORE 


RY’ of the conservative editors went 
so far as to express their opinion as 
to the merits of the Coleman decision. 
This reticence is quite understandable 
because the legal reasoning of the con- 
stitutional litigation involved is beyond 
the accustomed sphere of laymen’s com- 
ment. However, the New York Herald 
Tribune ventured to remark: 
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The sweeping decision handed down by 
Judge Coleman, of Baltimore, against the 
Public Utilities Act of 1935 is another 
cheering sign of the times. This is not 
because he is necessarily right in all his 
conclusions. This muddled and malevolent 
law raises so many and such complex con- 
stitutional problems that only when the Su- 
preme Court has finally spoken will the 
country know what, if any, part of this leg- 
islation is in effect. But the courage and 
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vigor with which he has attacked these and ex-convicts, even political minori- 
problems is a welcome reminder of the jes This is surely the way towards 


unanimity with which the Supreme Court 


ended NRA. Fascism. 


The Wall Street Journal was in- N= all classes of editorial opin- 


trigued by Judge Coleman’s distinction 


ion reflected a hope that renewed 


between the user and the use of Federal effort would be made towards more rea- 
mails. The judge ruled that Congress sonable regulation of holding companies 
may properly exclude from use of the if the Coleman decision is upheld in 
mails only in cases where the matter it- whole or for the most part. The Dallas 
self mailed is objectionable for proper (Tex.) Morning News, vigorous de- 
reasons, but never because the sender fender of the New Deal, stated: 


might be regarded by Congress as ob- 
jectionable. The Journal stated: 


This distinction between the user and the 
use is not merely fundamental but of the 
most far-reaching importance to the ele- 
mental liberties of the citizen, for if it be 
not necessary under the Constitution to ob- 
serve it, the Federal government will have 
in its hands a power to compel the citizen 
to act or to refrain from acting as the gov- 
ernment may choose to determine, and that 
at practically any time in respect of prac- 


The eventual fate of the holding company 
act in higher court remains a problem. The 
fight, however, is not over. The holding 
company system has amassed too many 
enemies through its mistakes, which the gen- 
eral investing public regard as more nu- 
merous in design than in honesty. Reform 
of some sort may have to come from within 
rather than from without, salvaging the 
serviceable parts of the system and scrap- 
ping the grossly unfair. 


The Richmond (Va.) News Leader, 


tically anything. also Democratic, took a similar view: 


HIS point of the Coleman opinion 

was likewise noted with approval 
by the Newark (N. J.) Evening News. 
It stated editorially : 


The Congress made unwarranted use of 
its postal powers, if it did not exceed them, 
in denying the use of the mails to corpora- 
tions that do not obey SEC rulings. Judge 
Coleman asserts it did exceed those powers. 
The restriction is not upon the character 
of the material mailed, but upon the users 


Fortunately, affirmation of the Coleman 
decision by the United States Supreme 
Court will in no way deflect the New Deal. 
The power act represents more the personal 
hobby of the President than the need of 
the nation. 

It has been demonstrated, however, that 
some holding companies must be simplified 
in the public interest, and if this cannot be 
done under the Rayburn Act, it must be ef- 
fected by a different approach. 


The New York Times, usually so out- 


of the mails, as such. Even if the law is spoken, took a noticeably noncommittal 
sustained by the Supreme Court, this vicious stand on the subject. Its editorial con- 


feature ought to be expunged by the Con- 
gress. ; 


tented itself with merely describing the 
major holdings of Judge Coleman, 


Even the liberals might scrutinize the stressing the importance of the decision 
principles laid down by Judge Coleman and generally hoping for the best. 


on regulating the use of the mails before 
opposing it just because it happens in 
this case to protect utility holding com- 


wo editorial comments which the 
football sports’ reporters might de- 


panies. If Congress, contrary to Judge scribe as “upsets” in view of “past per- 
Coleman’s view, may properly say who formance” and known views of the re- 
should not be permitted to use the mails spective editors appeared in print. First 
instead of what should not be permitted was the comment of that anti-New Deal 
to be mailed, there is no limit to which and conservatively Republican organ, 
this denial of an essential privilege The Washington (D. C.) Post. Al- 
might be carried by a vigorous majority though the Post obviously respected the 
to the oppression of minorities. It is implications of Judge Coleman’s ruling, 
not difficult to visualize an overenthusi- it surprised many readers by actually 
astic Congress trying out this brand new warning public utilities to comply with 
power on aliens, red agitators, convicts the Public Utility Act—a New Deal 
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statute regardless of the Coleman deci- 
sion. It stated: 


The issues raised by the Baltimore deci- 
sion are of vital moment to the public at 
large, not simply a matter of concern to the 
regulated companies. No encouragement 
should be given to those short-sighted in- 
dividuals who would like to make the Balti- 
more decision an excuse for resisting all at- 
tempts to extend Federal regulation over 
holding companies. Honorable utility man- 
agements can demonstrate the sincerity of 
their assertions that they would welcome 
reasonable Federal regulation by assenting 
to the registration provisions while awaiting 
the final disposition of cases challenging the 
validity of punitive provisions of the law. 


The second “upset” was The Indian- 
apolis (Ind.) News, usually quite criti- 
cal of private utilities. It said in part: 


Seldom has a court so riddled an act of 
Congress. Since the government had ap- 
peared in the interest of an interpretation, 
it is assumed that a way will be found to 
obtain a review of the decision by the Unit- 
ed States Supreme Court as soon as pos- 
sible. Certainly in view of the conclusions, 
no government agency charged with en- 
forcement of the law is justified in going 
far until the question is finally settled. The 
decision affirms the popular view that Con- 
gress far exceeded its powers, and certainly 


that it approved an unfairly destructive plan 
of holding company regulation. 


pee daily editorials ran along 
similar lines. Pieces in the Re- 
publican papers, such as Kennebec 
(Me.) Journal and Providence (R. I.) 
Journal, welcomed the decision, while 
Southern democratic papers generally 
expressed concern and hoped for an 
early show down in the United States 
Supreme Court. 

The remarkable part of the whole 
incident was, however, the absence 
of the hysterics or abuse that char- 
acterized too much of the editorial 
comment during the “death sentence” 
controversy. No New Deal editor sug- 
gested the impeachment of Judge Cole- 
man or his burning in effigy. No Re- 
publican editor demanded the immediate 
repeal of the Wheeler-Rayburn bill. 
Both classes seemed content to let the 
law take its course, which is in itself 
reassuring, in view of the apprehension 
that was felt some months ago that re- 
spect for our judiciary might be slipping 
in the minds of the people. 

—E. S. B. 





When Is a Yardstick Not a Yardstick ? 


Wx Congress nearly two years 
ago passed the Norris-Rankin 


resolution directing the Federal Power 
Commission to make and publish a sur- 
vey of all rates charged by electric utili- 
ties throughout the United States 
(whether publicly or privately operat- 
ed), there seemed to be some difference 
of opinion as to just what was to be 
the main purpose or expected usage of 
the completed survey. Representative 
Rankin of Mississippi, coauthor of the 
resolution, apparently visualized the use 
of the information, as published, as an 
aid to one community in obtaining lower 
rates because of the agitation that would 
arise by comparison of its rates with an- 
other community served at cheaper 
rates. In fact, Representative Rankin 
went on record as predicting that the in- 


vestigation would result in “savings to 
consumers of $50,000,000 annually.” 

Chairman Frank R. McNinch of the 
Federal Power Commission was a little 
more restrained in his estimate of the 
expected benefits of the rate survey. 
Speaking over a national radio hook-up 
on May 15, 1934, he stated in part: 


To round out and complete this national 
power program, the Congress recently 
passed a joint resolution, introduced in the 
Senate by Senator Norris of Nebraska, and 
in the House by Representative Rankin of 
Mississippi, authorizing the Federal Power 
Commission to assemble and analyze the 
electric rates prevailing in every city, town, 
hamlet, and rural community in America. 
This is — undertaking of the greatest 
importance to both the electric light and 
power industry and to all who use electric- 
ity. For as the result of this investigation 
and analysis of rates the regulatory com- 
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missions and the governing bodies of mu- 
nicipalities and even the individual citizen 
will be able to make intelligent comparisons 
of the rates being paid in any particular 
community with the rates prevailing in oth- 
er communities similarly situated. 


T will be noted, however, that Chair- 
man McNinch indicates that the re- 
sults of the survey might be properly 
used for purpose of “intelligent com- 
parisons” of rates between particular 
communities. When the survey for 
cities over 100,000 population was com- 
pleted, Representative Rankin and 
Senator Homer T. Bone, both zealous 
advocates of lower electric rates and 
government ownership as well, did that 
very thing. In a short radio presenta- 
tion over a local Washington broadcast- 
ing station, the Senator and the Con- 
gressman had a great deal of fun com- 
paring the low rates for such municipal 
plant cities as Tacoma and Seattle, with 
the much higher rates of some cities 
served by private utilities. The tech- 
nique of this presentation was entertain- 


ing. The Senator would ask the Con- 
gressman a question and get the right 


answer, and vice versa. Needless to 
say, the private utilities came off very 
poorly as the result of this “exchange of 
views” or, as Sir Edgar Salter might 
say, this “ex parte debate.” 

No attempt was made by the Senator 
and the Congressman to make any al- 
lowances for taxes paid or other ex- 
tenuating circumstances. The bare rate 
found by the Federal Trade Commis- 
sion was taken without further elabora- 
tion or explanation. More than that, 
Representative Rankin seemed to re- 
sent any attempt to tamper with the bare 
’ result in this manner. He scorned “the 
ways that are dark” and the “tricks that 
are vain.” Thus did he describe, on the 
floor of the House of Representatives 
on May 10, 1935, a statistical analysis 
made of rates by Dr. Warren M. Per- 
sons, New York city economist, whom 
Mr. Rankin regarded as a “juggling 
spokesman of the power interests.” Dr. 
Persons, it seems, preferred in making 
rate comparisons between typical mu- 
nicipal plants and privately owned utili- 


ties to make allowances for taxes and 
other matters. But Mr. Rankin wanted 
none of this. He preferred to take his 
rate comparisons straight without chas- 
ers of any kind. 


ie the picture now to October 
21, 1935, in New York city. 
Mayor La Guardia was debating the ad- 
visability of a municipal power plant 
with former Supreme Court Judge 
Joseph M. Proskauer, counsel for the 
private utility interests in that city. In 
the course of the evening’s conversation, 
Mayor La Guardia received a rude 
shock. Judge Proskauer, it seemed, had 
taken the averages of all municipal plant 
rates in New York state and compared 
them with the private utility’s rates for 
New York city. Private plants were 
cheaper according to this tabulation. 
Forty kilowatt hours, for example, cost 
on the average of only 6.25 cents each 
in New York city, while the average of 
the 52 municipal plant rates was 6.58 
cents. The worst part of it was that 
these tabulations were reported as being 
based on the Federal Power Commis- 
sion’s study. Amazed, Mayor La 
Guardia wrote to the commissioner in 
charge of the survey, Basil Manly, a 
letter somewhat in the spirit of the pop- 
ular song of several seasons ago, “Say 
It Isn’t So!” 

Commissioner Manly was constrained 
to admit that Judge Proskauer’s figures 
were technically true within the limita- 
tions presented but hastened to add that 
these limitations were neither fair nor 
accurate. He said: 

This is due primarily to the fact that the 
bulletin of the Edison Electric Institute, up- 
on which Judge Proskauer’s remarks appear 
to be based, used raw, unweighted aver- 
ages of the rates charged by municipal 
plants which disregard entirely the relation 
of the size of the communities to rate levels. 
Every utility executive recognizes the vital 
bearing of community size and density of 
population on electric rates and has urged 
this as an essential factor in rate cases. 

This method used by the Edison Electric 
Institute in arriving at the average rates 
charged by municipal plants is that of mere- 
ly adding together the rates charged and 
dividing by the number of communities. To 
illustrate, the Seattle and Los Angeles mu- 
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nicipal plants serve 268,640 residential cus- 
tomers, while the 1,172 municipal plants in 
towns and villages of 2,500 and less popula- 
tion serve only 272,713. In making up the 
averages in the Edison Electric Institute’s 
bulletin, however, Seattle and Los Angeles, 
in which electric rates are relatively low, 
are each given exactly the same weight as 
one of the small towns and villages served 
by isolated municipal plants, where the rates 
are materially higher. 


Sen Manly thereupon pro- 
ceeded to “weight” the munici- 
pal rates according to population and 
succeeded in proving on this basis that 
the average municipal rate for New 
York state was lower than the city rate; 
e. g. 5.6 cents compared to 6.58 cents 
for 40 kilowatt hours. He concluded 
his letter to the mayor as follows: 

It is unfortunate that the misleading aver- 
ages above referred to should be given cur- 
rency in such a way as to create the errone- 
ous impression that they bear the official 
sanction of the Federal Power Commission. 
The commission is concerned only with es- 
tablishing the exact facts, as nearly as pos- 
sible. This it will accomplish in due course. 


But this didn’t stop the controversy. 
Judge Proskauer immediately wanted 
to know why, if Commissioner Manly 
were so solicitous for the “weighting” 
of the population factor, there should be 
left out the matter of tax payments by 
private utilities. He added that there 
were more important factors than popu- 
lation if there was any “weighting” to 
be done. This put the fat in the fire 
again and now it opens up a number of 
new problems that demand individual 
attention and breed argument. What 
about free municipal service rendered 
by municipalities, for example. 


[ is probable (and certainly to be de- 
sired) that the Federal Power Com- 
mission will take all these factors into 


consideration when it publishes its own 
analysis of the bare rate structures 
which it has so far so ably presented. 
Meantime, we at least have an ad- 
mission from Commissioner Manly that 
bare rate comparisons as such are poor 
yardsticks. As the New York Times 
stated editorially : 

The utilities will be quick to seize on Mr. 
Manly’s recognition of the differential be- 
tween companies serving different types of 
communities, under varying conditions. If 
allowances must be made for the “isolated 
municipal plant,” similar allowances must 
be made—as, indeed, Mr. Manly has him- 
self freely admitted—for many other factors. 
Rates in New York city, for example, may 
conceivably still be too high, but no one 
can prove it by simply comparing rates 
charged by a company which has 41,000 
miles of underground cable, buys coal in the 
open market, and pays out $41,000,000 in 
taxes, with those charged by a municipal 
plant somewhere which pays no taxes, gets 
its “white coal” free, and runs its wires down 
Main street on overhead poles. 


Indeed, it is not unlikely that this 
three-cornered exchange between the 
mayor, the commission, and the ex- 
judge has pried open Pandora’s box 
in front of the freshly completed rate 
survey and will becloud the gallant fig- 
ures so far presented with so many 
complexities and arguments that the 
good Representative Rankin may yet 
wonder whether the whole business was 
worth starting in the first place. 

—E. S. B. 


ApprEss BY Frank R. McNincu. National 
= Forum. The Evening Star. May 15, 
934. 


CoRRESPONDENCE BETWEEN VICE CHAIRMAN 
MANLY AND Mayor La Guarpia. Federal 
Power Commission release. October 30, 
1935. 


MANLY AND THE Mayor. Editorial. 
New York Times. November 1, 1935 


The 





Is Government Ownership of Business 
Inevitable? 


DAM Smith, brilliant exponent of 
the philosophy of laissez faire, 
maintained in his famous “Wealth of 


Nations,” published in 1776, that the 
business man did not consciously seek 
to promote the public interest; in fact, 
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he was not even aware of the extent of 
his contribution to that end. He sought 
merely to realize profits, but in so doing 
he was led by “an invisible hand” to 
promote the public welfare. 

The thesis of Stuart Chase, in his 
book on “Government in Business” is 
that the invisible hand of Adam Smith 
has failed us; and that nations must 
now control their economic life accord- 
ing to some deliberate plan, or sink into 
decay. 

To show the inevitability of govern- 
ment control of our economic life he 
reviews the progress made toward “col- 
lectivism’” under such rugged individ- 
ualists as Presidents Coolidge and 
Hoover, the much greater progress 
made under President Roosevelt, and 
the rapid and extensive growth of pub- 
lic business abroad. Rather than let 
the industrial depression work itself out 
practically every major government in 
the world bolstered up the declining 
capitalistic order between 1929 and 
1934. The camels, which for a time 
merely had their noses under the tent of 
public business, are now lifting up the 
flaps; and Mr. Chase, who is convinced 
that capitalism is passing, believes that 
instead of trying to keep the camels out, 
we should expend our energy in direct- 
ing them into the proper tents. 


B: what are the proper tents? In 
endeavoring to answer this ques- 
tion—in other words, to draw the long 
term line between public business and 
private—the author presents three lists. 
List A includes those commodities and 
services that are so necessary to the con- 
sumer as to be legitimate public busi- 
ness. In this list fall water and essen- 
tial foods, shelter, clothing, education, 
health, and primary recreation (includ- 
ing motor cars). List B-includes the 
materials and underlying economic ac- 
tivities that are intimately related to the 
commodities and services in List A, and 
which logically, therefore, are also “af- 
fected with a public interest.” How 
broad the scope of businesses “affected 
with the public interest” is believed to 
be is indicated in the fact that List B 


includes sand, gravel, clay, lumber, 
cement, bricks, iron ore, steel, copper, 
lead, rubber, transportation, communi- 
cation, banking, insurance, and many 
other items. List C includes those 
luxuries and services with which pub- 
lic business is not concerned; and this 
is the field for private enterprise and in- 
dividual initiative. The enterprising 
business man who wishes to retain his 
freedom can produce the following com- 
modities, among others: alcohol, soft 
drinks, confectionery, imported delica- 
cies, custom-made garments, furs, lace, 
jewelry, cosmetics and toilet accessories, 
tobacco, and chewing gum. Or he can 
operate beauty shops, funeral homes, 
gambling resorts, and the like. But, of 
course, even those who produce the 
commodities and render the services 
enumerated in List C must submit to 
regulation designed to protect health 
and safety, and to maintain wage and 
hour standards. 


HAT will be the reaction of the 

business interest to this program? 
Definitely hostile, you would say. But 
Mr. Chase is not so sure, and he gives 
the reasons for his opinion. Big Busi- 
ness is not so strong as it was in 1928, 
and it needs to come to terms with the 
state lest the mass income that feeds it 
is cut off. Many large industries also— 
such as the railroads—have become los- 
ing propositions, and will become per- 
manent wards of the state. This will 
greatly weaken the ranks of Big Busi- 
ness. Other industries deal in the ex- 
ploitation of natural resources—water 
power, coal, and oil—and the drift to 
public business here is _ inevitable. 
Moreover, the owners of great corpora- 
tions no longer control them, and the 
owners will therefore be easily recon- 
ciled to the transfer of control from 
the nonowning managers to the state. 
The author does not make it clear 
whether the government will reimburse 
those who are dispossessed. If there is 
reimbursement the state may be unable 
to reduce prices (the maintenance of 
prices on a scarcity basis is one of the 
principal objections to Big Business) ; 
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Newark Evening News 


FIRST BUMP!—WHAT’S AHEAD? 


if there is not to be reimbursement, 
the owners may certainly be expected to 
offer spirited resistance. The author 
endeavors to meet this contention by the 
assertion that during the coming decade 
the losses in industry will exceed the 
profits, and therefore the capitalists will 
not give battle. For our part we do not 
believe that the economic outlook is so 
gloomy, nor that the property owners 
will put up so little resistance. 


ly the author right in believing that the 
extension of the field of public en- 
terprise will go to the lengths that he has 
indicated? The reviewer is no prophet, 
and is frank to say that he does not 


know. But it would be a mistake to 
treat the author’s views as those of a 
crank. On the contrary, his attitude is 
quite reasonable in many particulars. 
We do not need, he says, a redistribu- 
tion of existing income so much as we 
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need more income, in terms of available 
goods and services. He looks upon 
payments to farmers for not producing 
as an “abhorrent procedure.” The 
wasteful structure of relief must be 
fundamentally revised; the foundation 
stone should be goods production rather 
than debt production. He opposes doles 
and handouts, and regards pump prim- 
ing as a “waste of effort.” He realizes 
that the modern flow of the supply of 
goods is very complicated, and that 
there is no easy solution of our difficul- 
ties. He recognizes the necessity of 
selecting workable models for the con- 
duct of public enterprises, and he says 
that it is not a certainty that the state 
can carry on enterprises better than pri- 
vate concerns. The reviewer submits 
that a writer who holds such views and 
writes in such a spirit should be taken 


very seriously. To us the difficulties in- 
volved in organizing public business, 
in choosing competent and nonpolitical 
administrators, in promoting invention 
and technical progress, and in exercising 
the necessary control over private bus- 
iness, loom very large; and the author 
has not made a convert. But he has 
shaken to some extent our confidence in 
the permanence of the capitalist system, 
and he may do the same for you, if you 
give him a chance. 

Our advice is that you give him a 
chance—unless indeed you would prefer 
to imitate the example of the proverbial 
ostrich. 

—E tot JoNnEs, 
Stanford University. 


GOVERNMENT IN Business. By Stuart Chase. 
$00 York: Macmillan. 1935. 296 pages. 





United States v. Electric Industry: 
The Case for the Defendant 


HETHER or not the New Dealers’ 

war on privately owned utilities 
(particularly the electric utilities, of 
course) materializes as a campaign is- 
sue in 1936, it is desirable that the 
utility side of the controversy should 
be presented in terms clear enough to 
be understood by the lay citizen and 
voters. Without any unnecessary “writ- 
ing down,” or false clarification, Ernest 
Greenwood, in his book ““You—Utilities 
and the Government,” has done the job 
quite effectively. Mr. Greenwood pur- 
ports, of course, to undertake only the 
task of making it clear to the average 
citizen just how he (average citizen) 
has a stake in, and is vitally concerned 
with, the New Deal’s alleged ambition 
to nationalize the electric utility indus- 
try. 

And so, this book does in a measure 
achieve this end. However, Mr. Green- 
wood writes with such obvious partisan 
spirit that it is apparent that the work 
is limited to the presentation of the case 
for private utilities, rather than a com- 


prehensive study of the entire contro- 
versy. He assures us that his volume 
“is in no sense a defense of the public 
utilities, nor will it serve as a white-wash 
for everything they have done in the 
past—the leaders have made many mis- 


- takes.” However, Mr. Greenwood does 


not venture beyond such generalities. 
And so, whether he concedes the point 
or not, Mr. Greenwood’s book is cer- 
tainly a “defense of the public utilities.” 

This is Mr. Greenwood’s privilege, 
of course, and the fact is only mentioned 
here as a caution that readers cannot 
expect from such a work a complete, 
forthright appraisal of what was right 
and what was wrong about the Federal 
Trade Commission’s “revelations,” and 
so forth. 


ASSING on to what is in the book, 
rather than what is left out of it, 
it must be admitted that Mr. Green- 
wood makes out a damaging case against 
the New Deal and its antiutility pro- 
gram. True, the work reveals no new 
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evidence and most of the things Mr. 
Greenwood writes about are familiar 
office gossip to the majority of utility 
and regulatory officials. In his assem- 
bling and presentation of the factual 
material, however, and the conclusions 
therefrom which almost speak for them- 
selves, Mr. Greenwood seriously chal- 
lenges the soundness, sincerity, and con- 
sistency of the numerous angles of the 
New Deal power program. In detail, 
Mr. Greenwood reviews the background 
for the various governmental power de- 
velopments, including TVA -(with sa- 
tirical remarks about “yardsticks”), 
Boulder dam, Passamaquoddy, the Pa- 
cific Northwest developments, and the 
local projects sponsored by PWA. He 
comments on the holding company and 
the Federal Trade Commission investi- 
gation. 

The book is probably most effective 
where Mr. Greenwood compares the so- 
called “textbook scandals,” whereby the 
Power Trust was supposed to have 
poisoned the wells of knowledge in the 
little red schoolhouse, with the obvious 
campaign of government ownership ad- 
vocates, aided and abetted by the gov- 
ernment, to educate the population along 
the lines of socialization, both in the 


schoolrooms and through any other 
mediums available. 

Mr. Greenwood demonstrates the 
blind intolerance of our practical social- 
ists who dismiss contemptuously as 
“Power Trust propaganda” all data, his- 
torical or otherwise, that does not advo- 
cate government ownership and opera- 
tion. The author also concludes that 
the real purpose in the back of the 
minds of the utility baiters in high 
Federal office, regardless of what they 
may say to the contrary, is complete 
socialization of the utility industry, with 
its tremendous possibilities of economic 
power and commercial benefits. He fur- 
ther believes that this program is but 
a prelude to more industrial socializa- 
tion to follow. 

Considered within the limits above 
expressed, this book is a valuable con- 
tribution as a more permanent, brief, 
and readable record of the case for the 
defendant in one of the strangest po- 
litical persecutions which has ever taken 
place in the history of the American 


government. 
—F: X. W. 


You—UTILITIES AND THE GOVERNMENT. By 
Ernest Greenwood. D. Appleton-Century 
Company. New York. $2.00. 
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Prepares Uniform Regulations 


HE Federal Communications Commission 

on November 6th authorized its chairman, 
Paul A. Walker, to send the following letter 
to the state utility commissions: 

“This commission is preparing uniform reg- 
ulations relating to work order systems and 
continuing property records for telephone 
companies. 

“The commission would like to have the 
benefit of reviewing the general rules, regula- 
tions, or orders issued by the commission 
of your state dealing with these subjects. 
Will you please supply copies of such of 
these items as may be available? It will 
also be beneficial if we can obtain from you 
any recommendations in this respect additional 
to those appearing in the recommendations 
made by the National Association of Railroad 
and Utilities Commissioners on October 31, 
1934. It is desirable to have your recom- 
mendations and copies of your pertinent avail- 
able publications by December 15, 1935. 

“An opportunity will be afforded all inter- 
ested parties to review the draft of the afore- 
mentioned uniform regulations and to partici- 
pate in conferences relating thereto before any 
formal action is taken by this commission.” 


Attacks Gas “Trust” 


ENATOR Rush D. Holt (D.) of West Vir- 

ginia, speaking in the national radio forum 
of the Washington Evening Star early last 
month, urged that a “thorough investigation 
be made of the activity of those who con- 
trol” the gas industry. The Senator said he 
knew of “no group, not even the power trust, 
that is more active in politics.” He declared 
that the gas industry has attained such pow- 
er that it now defies and evades state regula- 
tory bodies. 


Studies Ordered 


AT going study of all applications 
for Federal aid in setting up municipal 
power plants is being pursued by PWA of- 
ficials, according to a recent press dispatch. 

Dr. Clark Foreman, head of the PWA 
power division, which was set up to give 
special consideration to such projects, said 
twelve engineers had been called in from the 
field to compile lists of approved projects 
and those left stranded by the reduction of 
PWA’s work relief allotment. Speculation 
arose immediately over the possibility that 
the Roosevelt administration was planning a 
new step in the public utility field. 


Orders Registration 


Caen James M. Landis, of the Se- 
curities and Exchange Commission, last 
month issued a blunt warning to public util- 
ities against violation of the holding com- 
pany act. Wilful defiance, he declared, will 
serve no purpose except to make utility of- 
ficials liable for heavy fines and other penal- 
ties if and when the act is sustained by the 
Supreme Court. He suggested that the cor- 
porations affected by the law “take the simple 
path of safety” by registering before Decem- 
ber Ist, which was the deadline. 


Forecasts Tax Drive 


HAIRMAN Hugo L. Black of the Senate 

Lobby Committee last month forecast a 
tax drive against utility holding companies 
in the event the United States Supreme Court 
rules the holding company act unconstitution- 
al. The warning came as a result of the 
recent ruling by Federal District Judge Cole- 
man of Baltimore that the act was unconsti- 
tutional. 

Black’s statement to the effect that should 
the Supreme Court hold “you couldn’t destroy 
holding companies that are sapping the life 
blood of commerce and industry, then it 
would be simple enough to impose a tax on 
them,” revived the question of possible con- 
fiscatory taxes against holding companies. 
Such taxes were proposed in Congress dur- 
ing the recent session, but were rejected in 
favor of the control law which was finally 
enacted. 

Chairman John J. O’Connor of the house 
utility lobby investigating committee’ said : 

“If this law, as passed, does not stand up 
in the courts, some legislation will have to be 
devised to meet the reasonable demands not 
only of the consuming public but also of 
legitimate utility companies that there be rea- 
sonable regulation of public utilities engaged 
in interstate commerce. While some of the 
states have regulations of intrastate opera- 
tions of companies, it is a recognized fact 
that the helplessness of states beyond their 
own borders necessitates some Federal reg- 
ulation.” 

Dr. Hugh S. Magill, president of the 
American Federation of Investors, declared 
he was delighted with the decision of Judge 
Coleman. He said: 

“The decision brings new encouragement 
and relief to millions of investors in utility 
securities and will undoubtedly increase the 
value of these securities by hundreds of mil- 
lions of dollars. It should tend to check the 
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socialistic policies of the present adminis- 
tration, which has sought to destroy investor- 
owned industry and ultimately bring all great 
industries of our country under political 
domination and control. We feel the vital 
American principles for which we have con- 
tended have been vindicated.” 


Demands Rehearing 


HE American Telephone and Telegraph 

Company recently asked that the Fed- 
eral Communications Commission grant a re- 
hearing of its application to establish the 
world’s first coaxial cable and charged the 
commission with exercise of unconstitutional 
powers. The petition brought to a head a 
long smouldering dispute between the com- 
mission and the company over the commis- 
sion’s power to regulate the giant utility. 


Denounces Federal Control 
in Business 


RESIDENT Harper Sibley of the United 

States Chamber of Commerce, in address- 
ing a Southwestern divisional ‘chamber of 
commerce meeting at Kansas City, Mo., last 
month, called extension of Federal regula- 
tion of business activities a “definite trend.” 
He said the national legislation “discloses a 
definite trend toward the widening of the 
area of governmental regulation and super- 
vision of business activities and the concen- 
tration of this control in Federal authority.” 

Mr. Sibley said the tendency to shift reg- 
ulation from the states to the Federal gov- 
ernment was exemplified in the labor relations 
act, the holding company act, the industrial 
recovery act, and other measures. 


Alabama 


Asks Relief Aid 


8 ges nese resulting from lay-offs in- 
cident to completion of heavy construc- 
tion work by the TVA, is causing growing 
concern in northern Alabama. The mayors 
and probate judges of cities in that section 
have appealed to Washington through Gov- 
ernor Graves for a greater apportionment of 
works allotments and for increased relief to 
care for the situation. 

It is estimated that in the two Muscle 
Shoals area counties (Colbert and Lauder- 
dale) there are approximately 3,000 nonrural, 
able-bodied men, mostly married, without 
prospect of employment through the winter. 


Rejects Judgeship 


ENATOR John H. Bankhead (D.) of Ala- 
bama, coauthor of the cotton control act, 
prefers continuation of his work in the Sen- 
ate to the political security of a Federal 
judgeship. His decision was announced early 
last month in a telegram to the state’s senior 


Senator, Hugo Black, withdrawing himself 
from consideration for the North Alabama 
bench left vacant by the death of Judge 
William I. Grubb. Several prominent Ala- 
bamans have been mentioned for the lifetime 
appointment. 

Senator Bankhead’s first term in he Senate 
expires January, 1937. 


Urges Power Use 


U S. Senator John H. Bankhead made 
e public last month a plan which he has 
submitted to the Tennessee Valley Authority 
to stimulate the growth of industry in the 
Muscle Shoals area. The Senator has pro- 
posed that secondary power from TVA dams 
on the Tennessee river be sold to industry 
at the bus bars in the plants at $5 per horse- 
power a year, furnishing cheap electricity for 
manufacturers. 

The Senator also supported the movement 
to shift TVA offices from Knoxville to the 
Muscle Shoals vicinity, as provided in the 
Federal statute. 


Arizona 


Celebrate Arrival of 
Natural Gas 


72 arrival of natural gas in Glendale 
was celebrated November 4th by a torch 
ceremony in front of the Central Arizona 


Light & Power Company, which will serve 
the town. 

The natural .gas was brought by pipe line 
from Phoenix at an expense of by 
the Phoenix-Glendale Western Gas Compa 
and will be made available through a $46,000 
gas distribution system. 
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Arkansas 


Room Count Held Unjustifiable 


HE residential rate structure of the Ar- 
kansas Power and Light Company, built 
around service charges based on the number 
of rooms in the customer’s house, was char- 
acterized as an “unjustifiable discrimination” 
in an order issued early last month by the 
department of public utilities. The supple- 
mental report and order directed the company : 
(1) To eliminate the “per room” feature 
of its service charge; (2) to put into effect 
January Ist immediate rate reductions total- 
ing $293,000 a year on residential and com- 
mercial service, and (3) to install an objec- 
tive rate, which the company requested be 
designated the “centennial rate,” designed to 
save customers $372,000 a year if the present 
rate of increased usage continues. 


Wants TVA Power 


HE westward spread of Tennessee Valley 

Authority “yardstick” electric power may 
extend beyond the Mississippi river into Ar- 
kansas, if the movement sponsored by the 
mayor of West Memphis develops momen- 
tum. The mayor revealed early last month 
that his city would like to hook onto the 
TVA transmission line, and that he has writ- 


ten to David E. Lilienthal, power director 
of the TVA, for a proposition. 

Although ‘the city has not voted on the 
matter, the mayor claims the city council is 
practically 100 per cent for it. 


Phone Firm to Pay More Taxes 


AY agreement with the Southwestern Bell 
Telephone Company whereby Little Rock 
will receive $7,000 annually in additional 
revenue effective January 1, 1936, was an- 
nounced recently by the mayor of the city, 
who said only a few minor details of the 
arrangement remain to be worked out. 

The company submitted a statement to the 
city recently showing it contributed $22,000 
annually to the city in free telephone service, 
privilege, and pole taxes. The statement in- 
cluded the cost of free telephones furnished 
the 18 aldermen and other city officials and 
public buildings, and telephones furnished 
executive employees at half rates. 

After an investigation, the mayor decided 
the city could save money by eliminating un- 
necessary telephones and paying cash for the 
remainder. An agreement was made whereby 
the company will collect cash for its services 
and pay the difference between the service 
charges and $22,000 into the city treasury. 


California 


Government Aids Suit 


HE Department of Justice at Washing- 

ton last month ordered the United States 
attorney’s office in San Francisco to enter the 
government’s appearance in a suit pending in 
Federal district court in which the Pacific 
Gas & Electric Company is attempting to 
restrain the city of Lodi from issuing $600,- 
000 bonds for construction of a municipal 
power plant. The government will appear 
“as a friend of the court.” 

The power company charged the Lodi 
project set up unfair competition and violat- 
ed the constitutional orders for the govern- 
ment to stay out of business. 

The Public Works Administration had 
agreed to purchase Lodi’s electric light plant 
bonds. 


Urges Power Sale 


“Pips officials of San Francisco were still 
puzzled last month over whether the city 
ought to go ahead with plans for a munic- 
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ipal distribution system in response to Secre- 
tary Ickes’ ruling that such a system would 
be necessary to obtain power from Hetch 
Hetchy dam. The city supervisor urged upon 
the special power committee of the board of 
supervisors the necessity of the city immedi- 
ately entering the power distribution business 
regardless of whether or not it can show a 
profit at the start, or break even at rates 
corresponding to reduced schedules recently 
filed by the Pacific Gas & Electric Com- 


ny. 

There was also some doubt whether the 
citizens would vote for the issuance of bonds 
unless lower rates and profitable operation of 
the new distribution system could be reason- 
ably promised. 


Study Rate Slash 


R’™ experts of the Los Angeles Bureau 
of Power and Light were at work early 
last month preparing schedules for a prom- 
ised 10 per cent reduction in charges for 
electricity which was contingent upon the ap- 
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proval of the $22,799,000 bond issue approved 
at a special election held October 29th by 
a vote of nearly 5 to 1. 

In northern California communities, cities 
which have their own municipal distribution 
plants, but buy power from the Pacific Gas 


& Electric Company, are still disturbed over 
recent electric rate reductions filed by the 
company with the commission. The new 
schedules cut rates up to 20 per cent for di- 
rect users, but make no reduction for cities 
with their own distribution systems. 


Colorado 


To Build Light Plant 


| pom ye of the city of Delta to obtain Fed- 
eral funds will not block construction of 
a municipal light and power plant, accord- 
ing to the mayor. Secretary Ickes last month 
was restrained temporarily by the District 
of Columbia Supreme Court from making a 


PWA loan-grant for the project. The suit 
was brought by the Western Colorado Pow- 
er Company. The mayor said officials would 
go ahead with plans for a plant, despite the 
court order. 

Delta citizens early last month approved 
a charter amendment authorizing the city 
council to build or acquire a municipal plant. 


Connecticut 


Plans Rate Campaign 


HE mayor of Bridgeport, Jasper McLevy, 

last month paused in the midst of receiv- 
ing congratulations for the endorsement given 
his Socialist régime to assert that his next 
primary objective in politics would be public 
ownership of utilities or reduction of utility 
rates. Too busy with problems of his home 
city to give that issue much attention during 
his first 2-year term, Connecticut’s first and 
only socialistic mayor said he planned to in- 
ject the utilities problem into the deliberations 
of the 1937 general assembly. 


Merger Proposed 


ERGER of the Connecticut Electric Serv- 
ice Company, the largest holding com- 
pany in the state, with the Connecticut Light 
& Power Company has been recently proposed 
in a petition filed with the state commission. 
The vice president and treasurer of the two 


companies referred to the criticism directed 
in congressional circles to holding companies 
and expressed the belief it would be “unwise 
to continue this holding company in the face 
of this trend.” 

The state commission reserved decision un- 
til after hearing evidence to support the 
petition. 


Rates Cut 


HE Hartford Electric Light Company and 

the Connecticut Power Company have an- 
nounced reduced rates for domestic users of 
current in Hartford. The new “electric home 
rate,” effective December Ist, is available to 
customers who materially increase their use 
of current and to all customers regardless of 
usage when the average consumption is 100 
kilowatt hours a month. Homes using elec- 
tric lights, refrigerator, range, and water 
heater, under the new rate will get current at 
close to 3 cents a kilowatt hour. 


Florida 


Must Vote for Bus Service 


yew rate and traffic counselor recently 
announced that the city commission 
could not grant Coral Gables’ request to 
substitute a bus line for the rapid transit 
trolley line without calling a referendum. 

“The people voted for a street car line in 
1926 and we can’t change it to a bus line with- 
out another election,” he said. 


Grounds for the city’s request were given 
by the commission as including prohibitive 
cost of reconstruction of trolley equipment; 
inability of the Florida Power & Light Co. 
immediately to furnish enough power to op- 
eration of the line; restrictions in the present 
franchise limiting the rapid transit line to 
single trackage ; and prospects of Coral Gables 
obtaining a Federal loan for installation of a 
bus system. 
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Georgia 


“Little TVA” Proposed 


A “Littte TVA” on the upper Savannah 
river is seen as the ultimate goal of the 
proposed $17,500,000 development by the Fed- 
eral government at Clark’s Hill, twenty-one 
miles above Augusta. 

The proposal has been received favorably by 
President Roosevelt in the appointment of 
three men, representing the Army Engineers, 
Federal Power Commission, and the National 


Resources Committee, to study the possibili- 
ties of the project and report direct to him. 
The development, based upon the recom- 
mendations of the board of Army Engineers 
has a three-point program: (1) to make 
available an abundance of cheap electric pow- 
er for distribution in eastern Georgia and 
western South Carolina; (2) to assure a de- 
pendable year-round channel for navigation 
on the Savannah river between Augusta and 
Savannah; (3) and to provide flood control. 


Illinois 


Sales Tax Injunction Sought 


uit for injunction to restrain the state 
director of finance and state treasurer 
from collecting the 3 per cent sales tax on 
municipal water, gas, and electricity bills was 
filed November 8th in circuit court by a 


number of Illinois cities, towns, and villages. 

The bill charges that the utility tax act, 
which became effective July Ist, is unconsti- 
tutional as applied to municipal corporations. 
It seeks to restrain the defendants from turn- 
ing over the taxes which they will pay under 
protest. 


Indiana 


Obtains Change of Judge 


upcE Huber M. DeVoss, Decatur, judge of 

the Adams Circuit Court, assumed juris- 
diction, November 7th, in the contempt case 
against Mayor C. W. H. Bangs and ten oth- 
ers, which has been in Huntington court for 
some time. The case is the outgrowth of 
the city’s refusal to obey the permanent in- 
junction obtained by the Northern Indiana 
Power Company in the controversy over 
Huntington’s claim to the right to sell elec- 
tricity to private consumers, and previously 
came under the jurisdiction of Judge Sumner 
Kenner, judge of the Huntington Circuit 
Court. 

However, the power company recently filed 
a motion for change of judge, on the ground 
that Judge Kenner was a taxpayer and had a 
near relative who owned stock in the company. 


County Project Approved 


NDER the Rural Electrification Adminis- 
tration’s nation-wide plan for extension 
of electric service to farmers, Morris L. 
Cooke, director of the REA, recently approved 
the project in Boone county which is reput- 


ed to be the largest in the United States. 

The project has prospects in view for con- 
struction of 587 miles of electric power line 
to serve 2,200 rural customers. It is being 
sponsored by the state farm bureau and is to 
be constructed by the Indiana State-Wide 
Rural Electric Membership Corporation, with 
money lent by the REA 

The rates proposed by the membership cor- 
poration, subject to approval of the state pub- 
lic service commission, will provide 100 kilo- 
watt hours a month for $4.95, and additional 
kilowatt hours at 3% cents. 


Ask Tax Increase 


HE Indiana State Board of Tax Commis- 
sioners had a brand new experience last 
month when the taxpayers at Richmond ac- 
tually asked that their taxes for the next year 
be increased. It was shown that the local tax 
adjustment board had cut the levy from 77 
cents to 25 cents by increasing from $160,000 
to $310,000 the contribution of the municipal 
a and power company to the city general 
un 
The question was submitted to the attorney 
general for an opinion. 
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Iowa 


Commercial Rate Cut 


REDUCTION in the commercial gas rate of 
the Des Moines Gas Company was an- 
nounced early last month which will save 
larger Des Moines gas consumers from 5 per 
cent to 22 per cent. The reduction became 


effective on bills sent out after the October 
15th meter reading, and will affect approxi- 
mately 300 commercial gas consumers. 

It was said the purpose of the voluntary 
lowering of commercial rates was to en- 
courage greater use of gas by restaurants and 
hotels, and commercial and industrial plants. 


Kansas 


$30,000,000 Bonds Issued 


IX fulfilment of its program for clarification 
of its structure and refunding of all funded 
debts and consolidation of all properties under 
the Kansas Power & Light Company, that 
corporation November 7th applied to the state 
corporation commission for authority to issue 
$30,000,000 worth of vonds. 

The application is a final step in reorgan- 
ization and reassembling of units in keeping 
with provisions of the new Federal holding 
company act. 

Under this program, various public utilities 


will be consolidated under the Kansas Power 
& Light Company, with headquarters at 
Topeka. 

It is the purpose of the Kansas Power & 
Light Company, under the authority sought, 
to refund all funded debts of the United Pow- 
er & Light Company, the Kansas Power & 
Light Company, and the Public Service Com- 
pany of . The proposal also includes 
calling of outstanding 7 ~ cent stock of the 
United Power & Light Company and the ac- 
quiring of assets of the Public Service Com- 
pany of Kansas and the Peoples’ Ice and Fuel 
Company. 


a 
Kentucky 


Fail to Agree 


C= officials of Louisville, particularly the 
mayor, and the Southern Bell Telephone 
Company last month appeared to have reached 
the breaking point in their negotiations for a 
peaceful settlement of a rate dispute. The city 
wants a 25 per cent local rate reduction and 
bases its demand on a modified commodity 
price index appraisal. 


Failure of the negotiations for a settlement 
will bring the case before the state com- 
mission. 


Light Plant Loses 


4 e~ voters of Williamstown last month de- 
feated a proposal to finance a municipal 
oo light plant. The count was 506 to 


Maine 


Split Denied 


{ee reports from Republican sources 
recently insisted that there has de- 
veloped a split between President Roosevelt 
and Governor Brann over the Quoddy proj- 
ect, and that the administration is consider- 


ing abandoning it. The governor denied any 
such development, although admitting that he 
had made no arrangements to call a special 
session of the state legislature to enact laws 
to set-up a Quoddy authority, for the reason 
that he had received no notification that such 
legislation was necessary. 


> 
Maryland 


Asks Injunction 


T= Conowingo Power Company last 
month filed proceedings against the state 


commission in the circuit court, asking that 
an injunction order be issued and that the 
court declare confiscatory and unconstitution- 
al the $45,000 a year rate reduction ordered 
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by the public service commission for its cus- 
tomers in Harford and Cecil counties and 
other northern sections of Maryland. 

Judge Joseph N. Ulman signed orders which 
gave the commission until December 3rd to 


show cause why an injunction should not be 
issued and until November 15th to show cause 
why the power company should not be ex- 
cused from filing a new schedule of rates 
carrying out the reductions ordered. 


Michigan 


Phone Rate Order Near 


FTER nine years in litigation, the Michigan 
Bell Telephone Company rate case is ex- 
pected soon to be disposed of by the state 
public utilities commission. 
The commission’s order had not been draft- 
ed by mid-November but the following possi- 
bilities existed: 


Reduction of the company’s revenues to an 
undetermined extent, probably more than $1,- 


’ 


Apportionment of the reduction through 


negotiation, with a likelihood that rates will 
be readjusted throughout the state on a basis 
of subscriber population and use. This may 
mean cuts in certain areas but increases in 
others. 

Slices in “installation” and other “service” 
charges which the Michigan Beli makes for 
installing or moving an instrument in a house 
and which have been sources of customer 
irritation for years. 

Rejection of Detroit’s plea for a $2,500,000 
a year cut in telephone rates for the Detroit 
area exchange. 


Minnesota 


Halts Ickes’ Loans 


Generar Ickes was restrained temporarily 
last month from making Public Works 
Administration loans and grants for municipal 
power projects in Glenwood and Janesville. 
On application of the Northern States Pow- 
er Company the District of Columbia Supreme 


> 


Court granted a temporary restraining order 
reventing Secretary Ickes and the PWA 
rom proceeding with loans and grants of 
$150,909 and $105,000 to Glenwood and Janes- 
ville, respectively. 

The utility claimed its investment in these 
cities would be jeopardized if the municipal 
plant were constructed. 


Mississippi 


Loan Approved 


a of a loan of $81,000 for the Monroe 
County Electric Power Association with 
which to build 51.3 miles of rural transmis- 
sion lines was announced last month by the 


Rural Electrification Authority. This associa- 
tion will serve 361 farm homes in Monroe 
county, and has signed a 20-year contract 
with the TVA for the purchase of power at 
5 mills per kilowatt hour, to be resold at 
the standard rate, plus a one cent surcharge. 


Missour1 


Reject Municipal Ownership 


HE St. Louis board of aldermen last 

month voted unanimously against two 
bills providing for a special election on the 
issuance of $25,000,000 in revenue bonds with 
which to purchase for municipal ownership 
the mass transportation facilities of the city. 
The board went even further and passed a 


resolution asking sponsors of the proposal to 
withdraw their initiative petitions, in order to 
save the city the cost of holding the election. 

The attorney for the petitioners indicated 
the petitioners have no intention of with- 
drawing and that the election will be held 
regardless of the aldermanic action. He ex- 
pressed confidence the bond issue would carry 
by the necessary three-fifths majority. 
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Defeats Municipal Plan 


PROPOSAL to construct a $650,000 munici- 
pal power and light plant at Kirksville 


was defeated in a special election last month 
when a $352,000 bond issue was defeated 2,124 
to 656. The bond issue was to have been aug- 
mented by a Federal grant. 


a 
Nebraska 


Objections Overruled 


HE Tri-County project received substan- 

tial approval from the Nebraska state 
engineer last month, when he overruled ob- 
jections against the Tri- County application 
for water rights on the Platte river, raised by 
the Platte valley public irrigation and power 
district and others. 

The Tri-County, or Central Nebraska pub- 
lic power and irrigation district, has received 
an allotment, on paper, for $16,000,000 from 
PWA funds at Washington, with a promise 
of an equal amount later on, $20,000,000 being 
the minimum amount required to carry out 
present plans of the district. 


Rural Electrification Allotments 


T= Roosevelt rural public power district 
and the Gering valley rural public power 
district last month received the first allot- 
ments for rural electrification in Nebraska 
when Morris L. Cooke, REA administrator, 
announced PP N00. of loans amounting to 
the sum of 

Both in expect to purchase power 
from the government's hydroelectric plants at 
Guernsey and Lingle, Wyoming, and to retail 
it to the farm patrons at rates ranging down 
from $3.50 for the first 50 kilowatt hours per 
month to 2 cents per kilowatt hour for all ad- 
ditional power over 150 kilowatt hours. 


New York 


Votes Down Proposal 


HE city of Lockport last month voted not 

to build a municipal power plant, de- 
feating the proposal by 4,598 to 3,322. The 
municipal plant was the principal issue in the 
mayoralty contest in which the Democratic 
candidate, who favored the proposition, was 
defeated by his Republican opponent. 


Vote Power Plants 


orers of Albany last month voted over- 

whelmingly in favor of construction of a 
city-owned municipal electric power plant. 
The vote was 22,922 to 8,843. The city voters 
also decided in favor of a county-owned 
plant—30,363 to 10,612. 


Rate Cut Denied 


HE state public service commission recent- 
ly announced completion of its investiga- 
tion into rates of the Rochester Telephone 
Corporation without finding cause for a reduc- 


tion. According to the commission, the com- 
pany’s net telephone earnings appear to be well 
below a 6 per cent return on the book value. 

The inquiry was made upon complaint of 
the mayor of Rochester in 1933, and involved 
examination of reports of the company for 
the years 1927 to 1934. 


Utilities Face Tax Increase 


N™ York city recently moved to increase 
the tax bills of public utility corporations 
in that city, mostly electric and gas companies 
which have been opposing Mayor La Guardia’s 
projected municipal yardstick power plant. 
Acting on direct orders of the mayor, the de- 
partment of taxes and assessments added 
$185,000,000 to the assessed valuations on 
the amount of which the public utility com- 
panies will be expected to pay taxes in 1936. 

The reason assigned by the mayor for or- 
dering the additional assessments was that a 
great disparity existed Between the existing 
assessments and the valuations the companies 
placed on their properties for the purpose of 
computing rates. 


North Carolina 


Abandon Jury Trial 


A interesting development in the court trial 
of the appeal taken by the Southern Bell 


Telephone Company from a rate reduction 
ordered by the state commission occurred re- 
cently when attorneys on both sides agreed to 
waive a jury trial. Although permissible un- 
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der the state law, counsel agreed that the rate 
case is entirely too complicated for the aver- 
age jury to dispose of intelligently. 

The company’s motion for a permanent in- 
junction restraining the commission from put- 


» 


ting its rate reduction of December 12, 1934, 
into effect was based on the grounds that the 
rate order constitutes a denial to the defendant 
of due process of law in violation of the Four- 
teenth Amendment to the Constitution. 


North Dakota 


Stays Grant 


ONSTRUCTION of a municipal power plant at 
Grand Forks last month faced a legal 
blockade set up by the Northern States Power 
Company. The District of Columbia supreme 
court, on motion of the power company, grant- 


¥ 


ed a temporary order restraining the Public 
Works Administration from proceeding with 
Se aegeeet grant of $212,400 and loan of 


A ‘municipal plant, the firm said, might force 
discontinuance of Northern States Power 
service to eight neighboring communities. 


Oregon 


Utility Bills Approved 


i a special session, the Oregon senate has 
passed a bill relieving the state commis- 
sioner of jurisdiction over nonutility corpora- 
tions doing incidental utility business. House 
approval was anticipated. 


> 


Also aognenet by the senate was a bill au- 
thorizing Oregon communities to facilitate the 
location and operation of industries using elec- 
trical energy from Bonneville dam. Right of 
eminent domain also is extended to cities and 
towns taking advantage of the act, it is 
reported. 


Pennsylvania 


Rate Cuts Urged 


Te public service commission, November 
7th, was asked to make a valuation of the 
Bell Telephone Company of Pennsylvania in 
order to pave the way for possible revision 
of Philadelphia and suburban rates for tele- 
phone service. 

The attorney making the request stated that 
his petition proposed 13 changes. Among 
them were minimum rates of $1.50 a month 
for the average citizen; elimination of extra 
charges for suburban calls; free extension 
telephones; reduction of rates for unlimited 
service; elimination of overtime on coin 
boxes; free unlimited service for physicians 
and attorneys; listing in the telephone direc- 
tory all names in a family; reduction of the 
salaries of telephone company executives. 


» 


Rhode 


Seek WPA Funds for Inquiry 


HE director of the Rhode Island public 
utility division recently applied to Wash- 
ington for a WPA grant of $230,000 to “in- 


Reject Bond Issue for 
Electric Plant 


A the polls on November 5th, New Castle 
citizens voted nearly 3 to 1 against a 
plan by which a $1,500,000 bond issue would 
put the city in the electric power business. 
Proponents of the plan had imported the secre- 
tary of the Public Ownership League for the 
purpose of making campaign speeches for the 
project. 


Beats Bond Proposal 


Vo of Allentown last month defeated by 
2 to 1 vote a proposal that bonds be issued 
for the financing of a survey looking toward 
the establishment of a municipal power plant. 


Island 


vestigate and evaluate” electric utilities in 
that state. State WPA officials forwarded 
the proposal, described as a “white collar re- 
lief project,” to Washington, but no final dis- 
position of it has been made as yet. 


784 














‘, 


it 
Pa 


ic 


of 


oO 


ber sD 


ao 


ww a ee 





THE MARCH OF EVENTS 


Rhode Island will spend the money investi- 
gating “any or all utilities operating in Rhode 
Island.” Pending approval of the project, the 
director of the division of public utilities will 
prepare a uniform system of accounting, which 
he expects all utilities to adopt January Ist. 


Vote Power Probe 


ye considerable wrangling, the common 
council of Providence early last month 
passed a resolution providing for the creation 
of a joint special committee to study charges 
and rates paid by the city and its residents for 


Tennessee 


TVA Causes Split in Meeting 


T= Knoxville delegation walked out on 
the meeting of the Southeastern Division 
of the United States Chamber of Commerce 
at Chattanooga, November 5th, after the ses- 
sion refused to exclude the Tennessee Valley 


electricity. The measure provided for a com- 
mittee of five members to be appointed by the 
mayor. 

Attempts to amend the measure and to sepa- 
rate that part of it referring to street and 
public building lighting from the remainder, 
on ground that if such an investigation were 
made it should be made by the joint standing 
committee on lights, were defeated. Mem- 
bers said they were willing that a special 
committee be appointed to study the rates paid 
by private citizens and business, but contended 
any investigation of the present street lighting 
contract with the city should come under the 
lighting committee. 


Authority from a resolution condemning gov- 
ernment competition in business. 
Withdrawing in a body, the group an- 
nounced it would sever affiliation with the 
national organization. The action came during 
the final hour of the 2-day session, which was. 
marked by denunciations of New Deal policies. 


Texas 


Senate Discusses Gas 
Production Tax 


HE Texas senate has occupied much of its 

time recently with discussions over gas 
production taxes—whether they should be, on 
a flat basis, on cubic feet basis, or a percentage 
of the valuation of the gas produced. 

The following amendments to the house 
omnibus tax bill concerning gas have been 
made: 

(1) An amendment saddling the tax on 
natural resources and materially raising the 


imposts levied on oil, gas, and sulphur. 

(2) An amendment proposing a tax of one 
eighth of a cent on each 1,000 cubic feet of 
natural gas produced or, if imported, sold in 
Texas. It was proposed as a substitute for 
the committee amendment to strike out the tax 
on sour and casing-head gas and make the tax 
apply on sweet gas only. 

3) An amendment (substitute for a previ- 
ous one increasing certain gross occupation 
taxes and laying a selective sales tax) propos- 
ing a tax of Ed per cent on the first sale of 
gas sold in Texas, whether produced here or 
imported. 


Wisconsin 


Electricity Users Get 
Bargain Rates 


Dw™ consumption at only 10 per cent 
more cost is the new bargain rate plan 
being put into effect by the electric company 
in Milwaukee, beginning with the October 
meter reading and continuing to next June, 
the utility announced recently. 

More than 225,000 residential, rural, and 
commercial lighting users will benefit by this 
plan, which was approved by the state public 
service commission October 30th. 


Ruling on Indeterminate 
Permits Favors City 


Tz Wisconsin Supreme Court has held 
. that “all indeterminate permits or fran- 
chises to private utilities in rural areas are 
invalid and of no effect.” 

The court’s ruling came in proceedings by 
the village of Pardeeville to dissolve an in- 
junction obtained by the Pardeeville Electric 
Light Company to halt the evaluation of the 
electric utility by the state public service 
commission. 
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The Latest Utility Rulings 





Holding Company Act Held Unconstitutional 


HE recent decision of the United 

States District Court for the Dis- 
trict of Maryland declaring that part of 
the Public Utility Act of 1935 regulating 
holding companies and their subsidiaries 
unconstitutional in its entirety is based 
on rulings that the companies sought to 
be regulated are beyond the reach of 
Congress, and if subject to regulation in 
bankruptcy proceedings, the act violates 
the due process clause of the Federal 
Constitution. 

The court held that the question as to 
the validity of the act was directly and 
properly raised, that there was no col- 
lusion between the parties, that there 
was a real and not a fabricated conflict 
of parties and interests, and that there 
was nothing premature about the pro- 
ceedings. On the contrary there was 
said to be an actual pressing need for a 
prompt ruling upon the act’s validity be- 
cause of the fast approaching date when 
the act with its multifarious drastic re- 
quirements would become effective. 

The act was held invalid, first, on the 
ground that the companies involved in 
the proceeding were not interstate and 
were not engaged in interstate business. 
A holding company in one state own- 
ing controlling interests in public utility 
companies in various states, none of 
them engaged in interstate commerce, 
it was held, cannot be regulated by Con- 
gress under the interstate commerce 
clause of the Constitution merely be- 
cause the instrumentalities of interstate 
commerce are used incidentally for com- 
munication between the companies. 

The court held that any so-called “na- 
tional public interest” did not give Con- 
gress power to regulate matters which it 
was not otherwise empowered by the 
Constitution to regulate. Moreover, 
congressional power over such matters 
could not be extended because of the 


impotency or unwillingness of states to 
act. 

Congress, it was held, had exceeded 
its lawful authority under the postal 
power granted by the Constitution in 
that the act arbitrarily and unreason- 
ably denied completely the use of the 
mails to all persons and corporations 
embraced within the act with respect to 
all of their activities, as a penalty for 
noncompliance and a means of compel- 
ling compliance with the act’s require- 
ments, regardless of whether any par- 
ticular use of the mails or any particular 
thing mailed is in fact of such character 
as reasonably to warrant exclusion. 

The latter part of the opinion deals 
with specific provisions of the act which 
the court declared to be unreasonable, 
arbitrary, and capricious. The sections 
specifically condemned as violating the 
due process of law clause of the Fifth 
Amendment to the Constitution were 
held to permeate the entire act to such 
an extent that no separable provision 
could be upheld as valid. 

Penalties for nonregistration were 
held to have no reasonable relation be- 
tween the alleged offense committed and 
the penalty imposed. The penalty stipu- 
lated is that a nonregistered holding 
company is prohibited from engaging in 
any business in interstate commerce, 
and it may not even own the stock or 
any security of any subsidiary company 
that does so. 

Among other points of attack were 
the provisions requiring a _ so-called 
simplification of holding company sys- 
tems by requiring holding companies to 
divest themselves of control of sub- 
sidiaries. Whatever power Congress 
may have to require the divesting of 
control over competing companies, in 
the opinion of the court, such power 
would not extend to noncompeting sub- 
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sidiaries located in different states, each 
doing a totally intrastate business. 

Restraints upon the acquisition of se- 
curities and utility assets and other in- 
terests were held virtually to destroy 
the private right of contract which is a 
part of the liberty of the individual pro- 
tected by the due process clause of the 
Fifth Amendment. 

The court did not attempt to pass up- 
on the relative merits of par value and 
no par value stock or the merits of any 
of the limitations placed by the act upon 
the issuance of securities, but it was held 
that there was nothing inherently unrea- 


sonable or bad about the prohibited 
plans of financing and security issues, 
including issuance of stock having un- 
equal voting privileges, and Congress 
had exceeded its powers in imposing re- 
straints. 

Restrictions on service, sales, and con- 
struction contracts, public utility financ- 
ing, intercompany loans, dividends, 
proxies, and dealing in stock by cor- 
porate officers, as well as restrictions on 
officers of other companies acting as 
officers of holding companies, were con- 
demned as violating due process of law. 
Re American States Public Service Co. 


= 


No Damage Award by Commission 


se Wisconsin commission, upon 
investigating complaints of land- 
owners that they had been damaged by 
water overflow because of obstructions 
which should have been removed by a 
hydroelectric utility, said that it would 
serve no purpose to discuss the proposi- 
tion whether the company ought to re- 
move such obstructions or whether they 
should be removed by the landowners, 
since the commission had no jurisdiction 
to make an order requiring their re- 


moval. That was a judicial question. 

The jurisdiction of the commission, it 
was said, is limited by statute and ex- 
tends to the safety of design of dams 
to be constructed or repaired, fixing the 
maximum and minimum levels of water 
to be maintained and generally to see 
that the owner is operating in accord- 
ance with law and the permit. It has 
no jurisdiction over damages. Titze et 
al. v. Wisconsin Hydro Electric Co. 
(2-WP-222). 


e 


Depreciation Fund Voluntarily Created Is Subject 
to Commission Control 


sey Missouri commission held that 
it had power to compel the restora- 
tion to a depreciation reserve fund of 
amounts transferred by the company, al- 
though the fund had been created volun- 
tarily by the company without the 
coercion of a commission order. 

The company assumed two proposi- 
tions, first, that the power of commis- 
sions in respect to depreciation is derived 
solely from the provision of the Public 
Service Commission Act empowering 
the commission to require a depreciation 
account, and second, that the company 
was under no obligation to create a de- 


preciation reserve until, pursuant to the 
statute, it was ordered to do so by the 
commission. From these premises the 
conclusion was drawn that the reserve 
voluntarily created was property of the 
company to deal with as it pleased. 

The commission conceded that if the 
premises be granted the argument that 
the order compelling restoration of the 
reserve fund was retroactive and un- 
lawful, but the commission was not con- 
vinced that the premises could be grant- 
ed. The statute, it was pointed out, did 
not define depreciation or depreciation 
reserve, nor did it indicate the purpose 
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for which the account was to be opened, 
nor the application of the rates of de- 
preciation which the statute authorized 
the commission to fix. It seemed to the 
commission, therefore, that the legisla- 
ture in promulgating the statute was 
dealing with a subject more particularly 
understood by reference to the general 
law and the customary practices of util- 
ity regulation. 

Reference was made to the rule stated 
in Knoxville v. Knoxville Water Co. 
(1909) 212 U. S. 1, that it is not only 
the right of the company to make pro- 
vision for a depreciation reserve, but 
that it is its duty to its bond and stock- 
holders, and in the case of a public serv- 
ice corporation its plain duty to the pub- 
lic, so to do. The commission conclud- 
ed that the duty to create the deprecia- 


e 


tion reserve was created by the general 
law and that the statute was an enabling 
one to give the commission specific pow- 
er to compel the performance of this 
duty if it remained unperformed by a 
negligent or recalcitrant utility corpo- 
ration. It was said in part: 


It may be conceded that ultimately the 
accruals in the depreciation reserve belong 
to the investor. But even though the depre- 
ciation reserve be not regarded as a trust 
fund (as some think), yet it is certainly a 
part of the company’s property which is 
affected with the public interest. That 
interest requires that the fund be adequate 
and be not unreasonably depleted just as im- 
peratively as it requires that it should be 
created in first instance. 


Public Service Commission v. Empire 
District Electric Co. et al. (Case No. 
5550). 


Intrastate Carriage Preliminary to Interstate Transportation 


O NE who under contract transports a 


shipment to a point where it is 
transferred to an interstate carrier not 
authorized to operate from the originat- 
ing point renders intrastate service 
rather than interstate service. 

The holder of an interstate operating 
permit, under contract with another in- 
terstate carrier, conveyed shipments of 
paper to Bangor, Me. The other carrier 
received such shipments and transported 
them beyond the boundaries of the state. 
This carrier had no authority to operate 
except from Bangor to points outside 
the state. His contract, however, was 


with the shipper. This first carrier 
brought the shipments to Bangor under 
an arrangement with the second shipper. 

The commission ruled that the char- 
acter of interstate commerce did not at- 
tach to the shipments until received by 
the second carrier at Bangor and legally 
billed therefrom to a point outside of 
the state, and that the transportation 
performed by the first carrier was a 
transportation preliminary to the incep- 
tion of an interstate shipment which he 
might legally perform only under the 
authority of a contract carrier permit. 
Re Gay (X-1067). 


e 


Codperative Association Is Common Carrier 
. Subject to Regulation 


fe supreme court of Minnesota re- 
versed a decision by the Cook 
County District Court and held that a 
coéperative association, known as the 
North Shore Business Men’s Trucking 
Association, is a common carrier subject 
to regulation by the state railroad and 


warehouse commission. The court held 
that an injunction should be issued to 
restrain operation unless the association 
charges standard motor freight rates 
and complies with other carrier regula- 
tion. 

This was a test case of sweeping im- 
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portance as the commission had delayed 
action on complaints of rate cutting by 
the codperative line pending the outcome 
of the supreme court case. Suit against 
the association was started by two regu- 
lated freight lines which asserted that 
the codperative had taken business from 
them through competition made possible 
by rates lower by 20 per cent in some 
instances than standard rates approved 
by the commission. 

The court reasoned that notwithstand- 
ing the right of the members to form a 
cooperative association, the commission 
had been given complete jurisdiction 
and control of the business for the pur- 
pose of maintaining the safety of high- 


ways and the protection of the public. 
Justice Olson said in part: 

Nor do we think defendant is justified in 
its claims that it will be injured thereby 
because of the higher rates it may be re- 
quired to charge by the commission. Under 
its articles, the profits derived from the busi- 
ness are distributed amongst the members in 
proportion to the amount of business fur- 
nished, hence, on that score, a defendant’s 
members will be in no worse position than 
they are now, excepting only that there is 
deferment of division of profits as and when 
made, whereas under its present operation 
it is giving its members a lesser rate to 
begin with. 


North Shore Fish & Freight Co. v. 
North Shore Business Men’s Trucking 
Association. - 


M7 


Municipal Plant Is Entitled to Fair Return 


HE New York appellate division of 

the supreme court ruled that the 
commission had improperly denied the 
city of Boonville a fair return on its 
power plant in fixing rates for the mu- 
nicipal utility. 

Justice Bliss, writing the prevailing 
opinion, said that the state had estab- 
lished the same rule for both public and 
private plants ; namely, that a reasonable 
rate, having due regard to a reasonable 
average return upon capital actually ex- 
pended and to the necessity of making 
reservations out of income for surplus 
and contingencies, must be fixed. 

No distinction, he said, was made as 


to ownership or operation. The court, 
he said, found no latitude given to the 
commission to apply a different rule to 
the municipal public utility than it does 
to one privately owned. Moreover, he 
went on: 


The commission might not distinguish be- 
tween invested capital paid for out of 
earnings and that contributed by the owner. 
The statute makes no such distinction. 
Many a utility has put a portion or all 
of its earnings back into invested capital 
and we fail to find any authority in the 
statutes or in principle or precedent for 
holding that it thereby waives a future re- 
turn upon such investment. 


Boonville v. Maltbie. 


e 


Motor Truck Transfer Does Not Change 
Interstate Character of Shipment 


tS Maine commission ruled that 
shipments by motor carrier under 
a bill of lading showing a point of origin 
beyond the limits of the state and the 
ultimate point of destination in the state 
or a point of origin in the state and a 
point of destination beyond the limits of 
the state at their inception are impressed 
with the character of interstate com- 


merce, and a temporary stop at a termi- 
nal of the company does not in any way 
change the character of the commerce, 
where the transportation is continuous 
except for such change of vehicles. 

The transportation company was op- 
erating under an interstate permit but 
its practice was to concentrate ship- 
ments at Portland, Maine. Shipments 
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